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CONSE NT DECREE BIL LS
w

T H U R SD A Y , SE P T E M B E R  20 , 19 73

H ouse of Representatives,
SU B C O M M IT TE E  OX  M O N O PO LIE S ANI)  C O M M ERC IA L L A W

of th e Committee  on th e J udiciary ,
Washington^  D.G.

Th e subcom mit te me t a t 9:30 a.m.,  pu rsua nt  to call , in room  2141, 
Ra yb urn House  Office Bu ild ing,  Hon. Pe te r W.  Rod ino , J r.  [c ha ir 
ma n] pre sid ing .

P re se n t: Re prese nta tiv es Rod ino , Flo wers, Se ibe rlin g, Jo rd an , 
Mezvinsky, H utch ins on , McClory , an d De nni s.

Also  pr es en t: Ja mes  F . Fa lco , cou nse l; Ja re d B. Stam ell , assis tan t 
counsel ; and F ra nk lin G. P olk , associate counsel.

Ch airm an  Rodino. Th e com mit tee will  come to or de r and th is  
mo rni ng  I wil l commence he ar ings  on th e sub jec t of  con sen t decrees 
an d we a re co nside ring my bil l, H .R. 9203, H .R . 9947 by Re prese nta tiv e 
James  V. Stan ton,  and S. 782 pro duced  by Se na tor  Tunney.

[Co pies of H .R . 9203, H .R . 9947, an d S. 782 f ol lo w:]
(l)

r
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93d CONGRESS  
1st S ession H. R. 9203

IN TH E HOUSE  OF RE PR ES EN TA TIVE S 
J uly 11,1973

Mr. Rodino introduced the following bill; which was referred to the Com
mittee on die Judic iary

A BILL
To reform consent decree procedures, to increase penalties for 

violation of the Sherman Act, and to revise the expediting 
Act as it pertains to appellate review.

1 Be  it enacted  bn the Se na te  an d Ho use  of  Jiep resenta -

2 tines of  the Uni ted States  of  Am er ica in  Con gress assembled,

3 That this A ct may he cited as the “An titrust Procedures  and
4 Penalties Act”.
5  CONSENT  DECREE PROCEDURES

6  Sec. 2. Section 5 of the Act entitled “An Act to supplc- 
I ment existing laws agains t unlawful restraints and monopo-
8  lies, and for other purposes”, approved October 15, 1914
9 • (38 Stnt. 730; 15 U.S.C. 16), is amended hy redesignating

1
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1 subsection (b) as (i) and by inserting after subsection (a)

2 the following:

3 “ (b) Any consent judgment proposed by the United

4 States for entry  in any civil proceeding brought  by or on

5 behalf of the United  States under the antitrust laws shall be

6 filed with the district court before which that proceeding is

7 pending and published in the Federal Register at least sixty

8 days prior to the effective date of such decree. Any written

9 comments relating to the proposed consent judgment and any

10 responses thereto shall also be filed with the same district

11 court and published in the Federa l Register within the afore-

12 mentioned sixty-day period. Copies of the proposed consent

13 judgment and such other materials and documents which the

14 United States considered determina tive in formulating the

15 proposed consent judgment shall also be made available to

16 members of the public at the district court before which the

17 proceeding is pending and in such other districts as the court

18 may subsequently direct. Simultaneously with the filing of

19 the proposed consent judgment, unless otherwise instnicted

20 by the court, the United States shall file with the district

21 court, cause to be published in the Federal Register, and

22 thereaf ter furnish to any person upon request a public impact

23 statement which shall recite—

24 “ (1) the nature and purpose of the proceeding;

“ (2 ) a description of the practices or events giving25
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rise to the alleged violation of the antit rust laws;

“ (3 ) an explanation of the proposed judgment, relief 

to be obtained thereby, and the anticipated effects on 

competition of that relief, including an explanation of any 

unusual circumstances giving rise to the proposed judg

ment or any provision contained ther ein ;

“ (4 ) the remedies available to potential  private 

plaintiffs damaged by the alleged violation in the event 

that the proposed judgment is entered;

“ (5) a description of the procedures available for 

modification of the proposed judgm ent;

“ (6 ) a description and evaluation of alternatives 

actually considered to the proposed judgment and the 

anticipated effects on competition of such alternatives. 

“ (c) The United  States shall also cause to be published, 

commencing a t least sixty days prior to the effective date of 

such decree, for seven days over a period of two weeks in 

newspapers of general circulation of the district in which the 

case has been filed, in Washington, District  of Columbia, and 

in such other districts as the court may direct (i) a summary 

of the terms of the proposed consent judgment, (ii) a sum

mary of the public impact statement to be filed under subsec

tion (b ),  (iii) and a list of the materials and documents 

under subsection (b) which the United States shall make 

available for purposes  of meaning ful public comm ent, and the

r

*

»
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places where such materia l is available fur public inspection.

“ (d) During the sixty-day period provided above, and 

such additional time as the United  States may request and 

the court may grant , the United States shall receive and 

consider any writ ten comments relating to the proposed con

sent judgment. The Atto rney  General or his designate shall

establish procedures to carry out the provisions of this subsec

tion, but the sixty-day time period set forth herein shall not 

be shortened except by order of the district court upon a 

showing that  extraordinary circumstances require such 

shortening and that  such shortening of the time period is not 

adverse to the public interest. At  the close of the period 

during which such comments may be received, the United 

States shall file with the district court and cause to be pub

lished in the Federa l Registe r a response to such comments.

“ (e) Before entering any consent judgment proposed 

by the United States under this section, the court shall 

determine that entry  of that judgment is in the public 

interest as defined by law. For  the purpose of this dete rmina

tion, the court may consider—

“ (1) the public impact of the judgment, including 

termination of alleged violation, provisions for enforce

ment and modification, duration of relief sought, antici

pated effects of alternative remedies actually considered, 

and any other considerations bearing upon the adequacy 

of the judgment ;

23
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“ (2) the public impact of entry of the judgment 

upon the public general ly and individuals alleging spe

cific in jury from the  violations set forth  in the complaint, 

including consideration of the public benefit to be de

rived from a determination of the issues at trial.

“ (f) In  making its de termination under subsection (e ),
the court may—

“ (1) take testimony of Government officials or ex

perts or such other  exper t witnesses, upon motion of 

any par ty or parti cipant or upon its own motion, as 

the court may deem appropriate;

“ (2 ) appoin t a special master, pursuant to rule 

53 of the Federal Rules of Civil Procedure , and such 

outside consultants or exper t witnesses as the court 

may deem appropr iate ; and request and obtain the 

views, evaluations, or advice of any individual group 

or agency of government with respect to any aspect 

of the proposed judgment of the effect thereof in such 

manner  as the court deems appropriate;

“ (3) authorize full or limited partic ipation  in pro

ceedings before the court by interested persons or agen

cies, including appearance amicus curiae, intervention 

as a par ty pursuant to rule 24 of the Federal Rules 

of Civil Procedure , examination of witnesses or docu

mentary materials, or participation in any other manner

*

R

«
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6

and extent which serves the public interest as the court 

may deem app ropriat e;

“ (4 ) review any comments or objections concern

ing the proposed judgment filed with the United  States 

under subsection (d) and the response of the United 

States to such comments or object ions;

“ (5) take such other  action in the public interest 

as the court may deem appropr iate.

“ (g) Not later  than ten days following the filing of any 

proposed consent judgment under subsection (b ), each de

fendant shall file with the district court a description of 

any and all written or oral communications by or on behalf 

of such defendant, including any officer, director, employee, 

or agent thereof, or other person except counsel of record, 

with any officer or employee of the United States concern

ing or relevant to the proposed consent judgment. Prior  

to the entry  of any consent judgment pursuant to the anti 

trust laws, each defendant shall certify to the district court 

that the requirements of this section have been complied 

with and that  such filing is a true and complete description 

of such communications known to the defendant or which the 

defendant reasonably should have known.

“ (h) Proceedings before the district court under subsec

tions (e) and (f),  and public impact statements filed under 

subsection (b) hereof, shall not be admissible against  any



1 defendant in any action or proceeding brought by any other

2 party  against such defendant under the antitrust laws or by

3 the United States under section 4A of this Act nor constitute

4 a basis for the introduction of the consent judgment as prima

5 facie evidence against such defendant in any such action or

6 proceeding.”

7 PENALTIES

8 Sec. 3. Sections 1, 2, and 3 of the Act entitled “An Act

9 to protect trade and commerce against unlawful restraints

10 and monopolies”, approved Ju ly 2, 1890 (26 Stat. 209; 15

11 U.S.C. 1, 2, and 3) are each amended by striking out “fifty

12 thousand dollars” and inserting “five hundred thousand dol-

13 lars if a corporation, or, if any other person, one hundred

14 thousand dollars”.

15 EXPEDITING ACT REVISIONS

16 Sec. 4. Section 1 of the Act of February  11, 1903 (32

17 Stat. 823 ), as amended (15 U.S.C. 28; 49 U.S.C. 44 ),

18 commonly known as the Expediting Act, is amended to read

19 as follows:

20 “SECTION 1. Ill  any civil action brought in any district

21 court of the United States under the Act entitled ‘An Act

22 to protect trade and commerce against unlawful restraints

23 and monopolies’, approved Ju ly  2, 1890, or any other  Acts

24 having like purpose that  have been or hereaf ter may be

25 enacted, wherein the United  States is plaintiff and equitable
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8

1 relief is sought, the Attome y General may file with the

2 court, prior to the entry  of final judgment, a certificate that,
*

3 in his opinion, the case is of a general public importance.

4 Upon filing of such certificate, it shall be the duty of the

5 judge designated to hear and determine the case, or the chief

6 judge of the distric t court if no judge has as yet been desig-

7 nated, to assign the case for hearing at the earliest practicable

8 date and to cause the case to be in every way expedi ted.”

9 Sec. 5. Section 2 of the Act (15 U.S.C. 29; 49 U.S.C.

10 45) is amended to read as follows:

11 “ (a) Except as otherwise  expressly provided by this

12 section, in every civil action brought in any district court

13 of the United States under the Act entitled ‘An Act to pro-

14 tect trade and commerce against unlawful restraints and

15 monopolies’, approved duly  2, 1890, or any other Acts hav-

* 16 ing like purpose that  have been or hereafter  may be enacted, 

17 in which the United  States is the complainant and equitable

* 18 relief is sought, any appeal from a final judgment entered

19 in any such action shall be taken to the court of appeals

20 pursuant to sections 1291 and 2107 of title 28 of the 1 nited

21 States Code. Any appeal from an interlocutory order entered

22 in any such action shall be taken to the court of appeals pur-

23 suant to section 1292(a)  (1) and 2107 of title 28 of the

24 United States Code but not otherwise. Any judgment entered

25 by the court of appeals in any such action shall be subject



1 to review by the Supreme Court upon a writ of certiorari as

2 provided in section 1254 (1) of title 28 of the United States
3 Code.
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“ (b) An appeal from a final judgment pursuant  to 

subsection (a) shall lie directly to the Supreme Court if— 

“ (1) upon application of a  party  filed within five 

days of the filing of a notice of appeal, the district judge 

who adjudicated the case enters an order stating that 

immediate consideration of the appeal by the Supreme

Court is of general public importance in the adminis
tration of justice.

A court order pursuant to (1) must be filed within 

fifteen days after the filing of a  notice of appeal. When such 

an order or certificate is filed, the appeal and any cross appeal 

shall be docketed in the time and manner  prescribed by the 

niles of the Supreme Court. That  Court shall thereupon 

either (1) dispose of the appeal and any cross appeal in 

the same manner as any other direct appeal authorized by 

law, or (2) in its discretion, deny the direct appeal and 

remand the case to the court of appeals, which shall then 
have jurisdiction to hear and determine the same as if the 

appeal and any cross appeal therein  had been docketed in 
the court of appeals in the first instance pursuant to sub
section (a)

Sec. 6. (a) Section 401 (d) of the Communications
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Act of 1934 (47 U.S.C. 401 (d) ) is repealed.

(b) The proviso in section 3 of the Act of February 

19, 1903, as amended (32 Stat. 848, 849 ; 49 U.S.C. 43 ),  

is repealed and the colon preceding it is changed to a 

period.

Sec. 7. The amendment made by section 2 of this Act 

shall not apply  to an action in which a notice of appeal to 

the Supreme Court has been filed on or before the fifteenth 

day following the date of enactment of this  Act. Appea l in 

any such action shall be taken pursuant to the provisions 

of section 2 of the Act of February  11, 1903 (32 Stat. 82 3) , 

as amended (15 U.S.C. 29;  49 U.S.C. 45) which were in 

effect on the day preceding  the  date of enactment of th is Act.

<
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93d CON GRESS  
1st Session H. R. 9947

IN  TH E HOU SE OF RE PR ES EN TA TIVE S
$August 3,1973

Mr. J ames V. Stanton introduced the following b ill ; which was referred to the 
Committee on the Judic iary

A BILL
To reform consent decree procedures, to increase penalties for 

violation of the Sherman Act, and to revise the Expediting 
Act  as it pertains to appel late review.

1 Be  it enacted by the Sen ate  and  House of Repr esen ta-

2 tives of the United  Sta tes  o f Am erica in Congress  assembled,

3 That  this A ct may be cited as the “An titrust Procedures and

4 Penalties  Act”.

5 CONSENT DECREE PROCEDURES

6 Sec. 2. Section 5 of the Act entitled “An Act to supple-

7 ment existing laws against unlawful restrain ts and monopo-

8 lies, and for other purposes”, approved October 15, 1914

9 (38 Stat. 730; 15 U.S.C. 16 ), is amended by redesignating
I
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2

1 subsection (b) as (i) and by inserting after subsection (a)

2 the following:

3 “ (b )( 1 ) Any consent judgment proposed by the

4 United States for en try in any civil proceeding brought by or

5 on behalf of the  United  States under the antitrust laws shall

6 be filed with the district court before which that proceeding

7 is pending  and published in the Federal Register at least

8 sixty days prior to the effective date of such decree. Any

9 written comments relating  to the proposed consent judgment

10 and any responses thereto, other  than those which are ex-

11 empt from disclosure under section 552 (b) of title 5, United

12 States Code, shall also be filed with the same district court

13 and published in the Federal Registe r within the aforemen-

14 tioned six ty-day period.

15 “ (2) Copies of the proposed consent judgment and such

16 other materials  and documents which the United  States con-

17 sidered determinative in formulating the proposed consent

18 judgment, other  than those which are exempt from dis-

19 closure under sections 55 2( a)  (4) and (5) of title 5,

20 United States Code, shall also be made available to mem-

21 bers of the public at the district court before which the

22 preceding  is pending and in such other districts as the court

23 may subsequently direct. Simultaneously with the filing of

24 the proposed consent judgment, unless otherwise instructed

25 by the court, the United States shall file with the district

23 -9 7 2  0 - 7 4 - 2
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court, cause to be published in the Federal Register , and 
thereafter furnish to any person upon request a public im
pact statement which shall recite—

“ (A)  the nature  and purpose of the proceeding;
“ (B) a description of the practices or events giving 

rise to the alleged violation of the antitrust l aws;

“ (C) an explanation of the proposed judgment,  re
lief to be obtained thereby, and the anticipated effects on 
competition of tha t relief, including an explanation of 
any unusual circumstances giving rise to the proposed 
judgment or  any provision contained therein;

“ (D)  the remedies available to potentia l private 
plaintiffs damaged by the alleged violation in the event 
tha t the proposed judgment is entered;

“ (E)  a description of the procedures available for 
modification of the proposed judgm ent;

“ (F ) a description and evaluation of alternatives 
actually  considered to the proposed judgment.

“ (3) In  the case of a consent decree entered after
December 31, 1972, and before the  date of enactment of this 
subsection, copies of any consent judgment proposed by the 
United States, and any othe r materia ls and documents and 
the public impact statement with  respect to such consent 
decree, which would have been required under paragraph 
(2) of this subsection had such consent decree been entered
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1 after the date of enactment of this subsection, shall he filed

2 and made available to the public in the same manner as

3 specified under paragraph (2 ),  to the maximum extent

4 practicable.

5 “ (c) The United States shall also cause to be published,

6 commencing at least sixty days prior  to the effective date of

7 such decree, for seven days over a period of two weeks in

8 newspapers of general circulation of the district in which the

9 case has been filed, in Washington, Distric t of Columbia, and

10 in such other districts as the  court may direct (i) a summary

11 of the terms of the  proposed consent judgment, (ii) a sum-

12 mary  of the public impact statement to be filed under sub-

13 section (b ),  (iii) and a list of the materials  and documents

14 under subsection (b) which the United States shall make

15 available for purposes of meaningful public comment, and

16 the places where such material is available for public

17 inspection.

18 “ (d) During the sixty-day period provided above, and

19 such additional time as the United States may request and

20 the court may grant, the United States shall receive and

21 consider any writ ten comments relating to the proposed

22 consent judgment. The Atto rney  General or his designate

23 shall establish procedures to carry out the provisions of this

24 subsection, but the sixty-day time period set forth herein

25 shall not be shortened  except by order of the district  court
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upon a showing that extraordinary circumstances require 

such shortening and that  such shortening of the time period 

is not adverse to the public interest. At the close of the 

period during which such comments may he received, the 

United States shall file with the district court and cause to 

he published in the Federal Register a response to such 

comments.

“ (e) Before entering any consent judgment proposed 

by the United States under this section, the court shall 

determine that entry  of that judgment is in the public 

interest as defined by law. For  the purpose of this deter

mination, the court may consider—

“ (1) the public impact of the judgment, including 

termination of alleged violation, provisions for enforce

ment and modification, duration of relief sought, antici

pated effects of alterna tive remedies actually considered, 

and any other considerations bearing upon the adequacy 

of the judgm ent;

“ (2) the public impact of entry  of the judgment 

upon the public generally and individuals alleging spe

cific injury from the violations set forth in the complaint. 

“ (f) In  making its determination under subsection (e ), 

the court may—

“ (1) take testimony of Government officials or ex

perts or such other expert witnesses, upon motion of

4

25



17

0

1 any party or participant or upon its own motion, as

2 the court may deem app ropriat e;

3 “ (2) appoint a special master, pursuant to rule

4 53 of the Federal Rules of Civil Procedure, and such

5 outside consultants or exper t witnesses as the court

(! may deem appropriate; and request and obtain the

7 views, evaluations, or advice of any individual group

8 or agency of government with respect to any aspect

y of the proposed judgment of the effect thereof in such

10 manner as the court deems ap propriate ;

11 “ (3) authorize full or limited participat ion in pro-

12 ceedings before the court by interested persons or agen-

13 cies, including appearance amicus curiae, intervention

14 ns a par ty pursuant to rule 24 of the Federa l Rules

15 of Civil Procedure, examination of witnesses or docu-

16 mentajy materials, or participation in any other manner

17 and extent  which serves the public interest as the court

18 may deem app ropriat e;

19 u (d) review any comments or objections concern-

20 ing the proposed judgment filed with the United  States

21 under subsection (d) and the response of the United

22 States to such comments or objections ;

23 “ (5) take such other action in the public interest

24 as the court may deem appropr iate.
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“ (g) Not later  than ten days following the filing of 

any proposed consent judgment under subsection (b ),  each 

defendant shall file with the district court a description of 

any and all written or oral communications by or on behalf 

of such defendant, including any officer, director, employee, 

or agent thereof, or other person with any officer or employee 

of the United States concerning or relevant to the proposed 

consent judgment: Provided,  That  communications made 

by or in the presence of counsel of record with the Atto rney  

General or the employees of the Departmen t of Justice  shall 

be excluded from the requirements of this subsection. Prior 

to the entry of any consent judgment pursuant to the anti

trust laws, each defendant shall certify to the district court 

that the requirements of this section have been complied 

with and that such filing is a true and complete description 

of such communications known to the defendant or which the 

defendant reasonably should have known.

“ (h) Proceedings before the district court under subsec

tions (e) and (f) , and public impact statements filed under 

subsection (b) hereof, shall not be admissible against any de

fendant in any action or proceeding brought by any other 

party against such defendant under the antit rust laws or by 

the United States under section 4 A of this Act nor constitute 

a basis for the introduction of the consent judgment as prima

J

>
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facie evidence agains t such defendant in any such action or 

proceeding.” .

PENA LTIES

Sec . 3. Sections 1, 2, and 3 of the Act entitled “An Act 

to protec t trade and commerce against unlawful restra ints 

and monopolies”, approved Ju ly  2, 1890 (26 Stat. 209 ; 

15 U.S.C. 1, 2, and 3) are each amended by striking  out 

“fifty thousand dollars” and inserting “five hundred thousand 

dollars if a corporation, or, if any  other person, one hundred 

thousand dollars” .

EXPEDITING ACT REVISIONS

Sec . 4.  Section 1 of the Act of Fe brua ry 11, 1903 (32 

Stat. 82 3) , as amended (15 U.S.C. 28; 49 U.S.O. 44),  

commonly known as the Expediting  Act, is amended to read 

as follows:

“Sect ion  1. In  any civil action brought  in any district 

court of the United States under the Act entitled ‘An Act 

to protect trade and commerce against unlawful restraints 

and monopolies’, approved Ju ly  2, 1890, or any other  Acts 

having like purpose that  have been or hereaf ter may be 

enacted, wherein the United States is plaintiff and equitable 

relief is sought, the Attorney General may file with the 

court, prior to the entry  of final judgment, a certificate that, 

in his opinion, the case is of a genera l public importance. 

Upon filing of such certificate, it shall be the duty of the

2223
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judge designated to hea r and determine the case, or the chief 

judge of the district court if no judge has as yet  been desig

nated, to assign the case for hearing at the earliest practicable 

date and to cause the case to be in every way expedited.” .

Sec . 5. Section 2 of th at Act  (15 U.S.C. 29;  49 U.S.C. 

45) is amended to read as follows:

“ (a) Except as otherwise expressly provided by this 

section, in every civil action brough t in any district court 

of the United States under the Act entitled ‘An Act to pro

tect trade and commerce against unlawful restraints and 

monopolies’, approved Ju ly  2, 1890, or any  other Acts hav

ing like purpose t hat have been or hereafter may be enacted, 

in which the United States is the complainant and equitable 

relief is sought, any appeal from a final judgment entered in 

any such action shall be taken to the court of appeals pur

suant  to sections 1291 and 2107 of title 28 of the United 

States Code. Any appeal from an interlocutory order entered  

in any such action shall be taken to the  court of appeals pur

suant to sections 1292(a)  (1) and 2107 of title 28 of the 

United States Code but not otherwise. Any judgment entered 

by the court of appeals in any such action shall be subject 

to review by the Supreme Court upon a writ  of certiorari 

as provided in section 12 54 (1) of title 28 of the United  
States  Code.
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1 “ (b) An appeal from a final judgment pursuant to

2 subsection (a) shall lie directly to the Supreme Court if,

3 upon application of a party filed within fifteen days of the

4 filing of a notice of appeal, the district judge who adjudi-

5 cated the case enters an order stating that  immediate con-

6 sideration of the appeal by the Supreme Court is of general

7 public importance in the administra tion of justice. Such

8 order shall be filed within thirty days after the filing of a

9 notice of appeal. When  such an order is filed, the appeal

10 and any cross appeal shall be docketed in the time and

11 manner prescribed by the rules of the Supreme Court. The

12 Supreme Court shall thereupon either (1) dispose of the

13 appeal and any cross appeal in the same manner as any

14 other direct appeal authorized by law, or (2) in its discre-

15 tion, deny the direct appeal and remand the ease to the

16 court of appeals, which shall then have jurisdiction to hear

17 and determine the same as if the appeal and any cross appeal

18 therein had been docketed in the court of appeals in the

19 first instance pursuant  to subsection (a ) .”.

20 Sec . 6. (a) Section 401 (d) of the Communications

21 Act of 1934 (47 U.S.C. 401 (d) ) is repealed.

22 (b) The proviso in section 3 of the Act of February 19,

23 1903, as amended (32 Stat. 848, 849 ; 49 U.S.C. 43),  is

24 repealed and the colon p receding it is changed to a period.
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11
1 Sec. 7. The amendment made by section 2 of this Act

2 shall not apply  to an action in which a notice of appeal to

3 the Supreme Court has been filed on or before the fifteenth
4  day following the date of enactment of this Act. Appea l in

5 any such action shall be taken  pursuant to the provisions

6 of section 2 of the Act of February 11, 1903 (32 Stat. 82 3) ,

7 as amended (15 U.S.C. 29; 49 U.S.C. 45) which were in

8 effect on the day preceding the date of enactment of this Act.
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93d C O N G R E S S  
1st S essio n S. 782

IN TI IE  HOUSE  OF RE PR ES EN TA TIVE S

I  July 23,1973
Referred to the Committee on the Judic iary

AN ACT
To reform consent decree procedures, to increase penalties for 

violation of the Sherman Act, and to revise the Expedi ting 
Act as it pertains to Appella te Review.

1 Be  it enacted by the Senate and  House of Jiepresenta-

2 tives of the Uni ted Sta tes of Am erica in Congress assembled,

3 That  this Act may he cited as the “Antitrus t Procedures and

4 Penalties Act”.

5 consent  decree procedures

6 Sec. 2. Section 5 of the Act  entit led “An Act to supple-

7 ment existing laws against unlawful restrain ts and monopo-

8 lies, and for other purposes” , approved October 15, 1914

9 (38 Stat. 730; 15 U.S.C. 16 ), is amended by redesignating
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subsection (b) as (i) and by inserting after subsection 
(a) the following:

“ (b) Any  consent judgment proposed by the United  

States for entry  in any  civil proceeding brought by or on 

behalf of the United  States under the antitrust laws shall be 

filed with the district court before which tha t proceeding is 

pending and published in the Federal Registe r at least sixty 

days prior to the effective date of such decree. Any  written 

comments relat ing to the proposed consent judgment and any 

responses thereto, other than those which are exempt from 

disclosure under section 55 2(b)  of title 5, United States 

Code, shall also be filed with the same district court and 

published in the Federal  Registe r within the aforementioned 

sixty-day period. Copies of the proposed consent judgment 

and such other materials and documents which the United 

States considered determinative in formulating the  proposed 

consent judgment, other  than those which are exempt  from 

disclosure under sections 55 2(b)  (4) and (5) of title 5, 

United States Code, shall also be made available to members 

of the public at the district  court before which the preceding 

is pending and in such other districts as the court may sub

sequently direct. Simultaneously with the filing  of the pro

posed consent judgment,  unless otherwise instruc ted by the 

court, the United States shall file with the district court, 

cause to be published in the Federal Register and thereafter

I

«
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1 furnish to any person upon request a public impact statement

2 which shall recite—

3 “ (1) the nature  and purpose of the proceeding;

4 “ (2) a description of the practices or events giving

5 rise to the alleged violation of the antit rust laws;

6 “ (3) an explanation  of the proposed judgment, relief

7 to be obtained thereby, and the anticipated effects on

8 competition of tha t relief, including an explanation of

9 any unusual circumstances giving rise to the proposed

10 judgment or any provision contained therein;

“ (4) the remedies available to potentia l private

12 plaintiffs damaged by the alleged violation in the event

13 that the proposed judgment is entered;

14 “ (5)  a description of the procedures available for

15 modification of the proposed judgm ent;

16 “ (6) a description and evaluation of alternatives

17 actually considered to the proposed judgment.

18 “ (c) The United  States shall also cause to be published,

19 commencing at least sixty days prior to the effective date of

20 such decree, for seven days over a period of two weeks in

21 newspapers  of general circulation of the district in which the

22 case has been filed, in Washington, Distric t of Columbia, and

23 in such other districts as the court may direct (i) a summary

24 of the terms of the  proposed consent judgment, (ii) a sum-
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1 mary of the public impact statement to be filed under sub-
2 section (b ), (iii) and a list of the materials and documents
3 under subsection (b) which the United  States shall make
4 available for purposes of meaningful public comment, and
5 the places where such material is available for public inspec-
6 tion.

7 “ (d) during the sixty-day  period provided above, and
8 such additional time as the United States may request and
9 the court may grant, the United  States shall receive and

10 consider any written comments relating  to the proposed
11 consent judgment. The Atto rney  General or his designate
12 shall establish procedures to carry out the provisions of this
13 subsection, but the sixty-day time period set forth herein
14 shall not be shortened except by order of the district court
15 upon a showing tha t extraordinary circumstances require
16 such shortening and that  such shortening of the time period
17 is not adverse to the public interest. At the close of the
18 period during which such comments may be received, the
19 United States shall file with the district court and cause to
20 be published in the Federal Register a response to such
21 comments.

22 “ (e) Before enter ing any consent judgment proposed
23 by the United  States under this section, the court shall
24 determine tha t entry  of tha t judgment is in the public
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1 interes t as defined by law. Fo r the purpose of this deter-

2 mination, the court may consider—

“ (1) the public impact of the judgment, including

termination of alleged violation, provisions for enforce

ment and modification, duration of relief sought, antici

pated  effects of alternative remedies actually considered, 

and any other  considerations bearing upon the adequacy 

of the judgment;

“ (2)  the public impact of entry of the judgment 

upon the public generally and individuals alleging spe

cific injury from the violations set forth  in the complaint. 

“ (f) In  making its determination under subsection (e ) ,

13 the court may—

14 “ (1) take testimony of Government officials or ex-

15 perts or such other expe rt witnesses, upon motion of

16 any par ty or partic ipant  or upon its own motion, as

17 the court may deem ap prop riate ;

18 “ (2) appoint a special master, pursuant to rule

19 53 of the Federal  Rules of Civil Procedure, and such

20 outside consultants or expert witnesses as the court

21 may deem appropriate;  and request and obtain the

22 views, evaluations, or advice of any individual group

23 or agency of government  with respec t to any aspect
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of the proposed judgment of the effect thereof in such 

maimer as the court deems appropriate;

“ (3) authorize full or limited participa tion in pro

ceedings before the court by interested persons or agen

cies, including appearance amicus curiae, intervent ion 

as a party  pursuant to rule 24 of the Federal Rules 

of Civil Procedure, examination of witnesses or docu

mentary materials, or participation in any other manner 

and extent which serves the public interest as the court 

may deem appro priate;

“ (4 ) review any comments or objections concern

ing the proposed judgment filed with the United States 

under subsection (d) and the response of the United 

States to such comments or objections;
u  (5) take such other action in the public interes t 

as the court may deem appropriate .

“ (g) Not later than ten days following the filing of 

any proposed consent judgment under subsection (b ),  each 

defendant shall file with the district court a description of 

any and all written or oral communications by or on behalf 

of such defendant, including any officer, director, employee, 

or agen t thereof, or other person with any officer or employee 

of the United States concerning or relevant to the proposed 

consent judgment: Provided,  That  communications made 

b.y or in the presence of counsel of record with the Attorney

*
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General or the employees of the Department of Jus tice shall 

be excluded from the requirements of this subsection. Prio r 

to the entry  of any consent judgment pursuant to the anti

trust laws, each defendant shall certify to the district court 

that the requirements of this section have been complied 

with and that such filing is a true and complete description 

of such communications known to the defendant or which the 

defendant reasonably should have known.

“ (h) Proceedings before the district court under subsec

tions (e) and (f ), and public impact  statements filed under 

subsection (b) hereof, shall not  be admissible agains t any de

fendant  in any action or proceeding brought by any other 

party against  such defendant under the antitru st laws or by 

the United  States under section 4A  of this Act nor constitute 

a basis for the introduction of the consent judgment as prima 

facie evidence against such defendant in any such action or 

proceeding.”

PENALTIES

Sec . 3. Sections 1, 2, and 3 of the Act entitled “An  Act 

to protect trade and commerce against unlawful restrain ts 

and monopolies”, approved Ju ly  2, 1890 (26 Stat. 209; 

15 U.S.C. 1, 2, and 3) are each amended by striking  out 

“fifty thousand dollars” and inserting “ five hundred thousand 

dollars if a corporation, or, if any  other person, one hundred 

thousand dollars” .

2 3-9 72  0  - 74  - 3
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EXPEDITING ACT EEVISIONS

Sec. 4. Section 1 of the Act of Fe brua ry 11, 1903 (32 
Stat. 82 3) , as amended (15 U.S.C. 28;  49 U.S.C. 44 ),  
commonly known as the  Expedi ting Act, is amended to read 
as follows:

“Section 1. In  any civil action brough t in any district 
court of the United States under the Act entitled ‘An Act 
to protec t trade and commerce agains t unlawful restraints 
and monopolies’, approved Ju ly  2, 1890, or any other Acts 
having like purpose that  have been or hereafter  may he 
enacted, wherein the United  States is plaintiff and equitable 
relief is sought, the Attorney General may file with the 
court, prior to the entry  of final judgment,  a certificate that, 
in his opinion, the case is of a general public importance. 
Upon filing of such certificate, it shall be the duty of the 
judge designated to hear and determine the ease, or the chief 
judge of the district court if no judge has as yet been desig
nated, to assign the case for hearing  at  the earl iest practicable 
date and to cause the case to be in every way expedited.”

Sexj. 5. Section 2 of that  Act (15 U.S.C. 29; 49 U.S.C. 
45) is amended to read as follows:

“ (a) Except as otherwise expressly provided by this 
section, in every civil action brought  in any district court 
of the United  States under the Act entitled ‘An Act to pro
tect trade and commerce against unlawful restraints and
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monopolies’, approved Ju ly  2, 1890, or any other Acts hav

ing like purpose that  have been or hereafter  may be enacted, 

in which the United States is the  complainant and equitable 

relief is sought, any appeal from a final judgment entered in 

any such action shall be taken to the court of appeals pur

suant to sections 1291 and 2107 of title 28 of the United 

States Code. An y appeal from an interlocutory order entered 

in any such action shall b e‘taken to the court of appeals pur

suant to sections 1292(a)  (1) and 2107 of title 28 of the 

United S tates Code hut not otherwise. Any  judgment entered  

by the court of appeals in any such action shall be subject 

to review by the Supreme Court upon a writ  of certiorari  

as provided in section 1254 (1) of title 28 of the United 

States Code.

“ (b) An appeal from a final judgment pursuant to 

subsection (a) shall lie directly to the Supreme Court if, 

upon application of a party filed within fifteen days of the 

filing of a notice of appeal, the district judge who adjudi

cated the case enters an order stating tha t immediate con

sideration of the appeal by the Supreme Court is of general 

public importance in the administration of justice. Such 

order shall be filed within thir ty days after the filing of a 

notice of appeal. When such an order is filed, the appeal 

and any cross appeal shall he docketed in the time and 

manner prescribed by the rules of the Supreme Court. The
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2 Supreme Court shall thereupon either  (1) dispose of the

2 appeal and any cross appeal in the same manner as any

3 other direct appeal  authorized by law, or (2) in its discre-

4 tion, deny the direct appeal and remand the case to the

5  court of appeals, which shall then have jurisdiction to hear 

g and determine the same as if the appeal and any cross appeal 

rj, therein  had been docketed in the court of appeals in the 

g first instance pursuant to subsection (a)

g Sec. 6. (a) Section 401 (d) of the Communications

4Q Act of 1934 (47 U.S.C. 401 (d) ) is repealed.

44 (b) The proviso in section 3 of the Act  of February

42 19, 1903, as amended (32 Stat.  848, 849 ; 49 U.S.C. 43 ),

43 is repealed and the colon preceding it is changed to a

14 period.

15 Sec. 7. The amendment made by section 2 of this Act

16 shall not apply  to an action in which a notice of appeal to

17 the Supreme Court has been filed on or before the fifteenth

18 day following the date of enactment of this Act. Appea l in

19 any such action shall be taken pursuant to the  provisions

20 of section 2 of the A ct of February  11, 1903 (32 Stat. 82 3) ,
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1 as amended (15 U.S.C. 29;  49 U.S.C. 45)  which were in

2 effect on the day preceding the date of enactment of this

3 Act.

Passed the Senate Ju ly  18, 1973.

Attest : FR AN CIS R. VALEO,
Secretary.
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Ch airm an  Rodino. W hen Congres s enacted  the Na tio n’s firs t an ti trus t law in 1890 in a cri mina l s tat ute  pop ularl y known as the Sherm an Act, Congress exp ressed na tio na l economic, socia l, an d lega l polic ies and  pur posely chose to  rely on the Justi ce  Dep ar tm en t and the  Fe de ral  court s ra th er  th an  on an ad min ist ra tiv e commission  for  pr im ary an ti trus t enforcement . In  1959, af te r a com prehensive  re view of  the  an ti trus t enforc ement  tech nique con tained  in the consent decree usage an d prac tic e th at  began in 1906 an d are  used  in both  Sh erma n and  Cla yto n A ct  cases thi s subcommitt ee concluded,
The consent decree practice  lias establ ished an orb it in the twi ligh t zone between estab lished  rules of adm inis trat ive  law and jud icia l procedures.
Th e proposed consent decree ref orm s th at  th e Sub com mit tee  on Monopol ies and Com mercial  Law  will examin e du ring  the heari ngs on the A nt it ru st  Procedures  and Pe na lties  A ct  t hat commence tod ay , reflec t th e con gres sion al purpo se to  ena ct pro ced ura l gui del ines th at  wil l ju st ify  c ontinued  leg islative relia nce  for an ti trust  enf orc ement  in accorda nce wi th Con gress’ statutor y scheme and to restore the  pu blic ’s confidence in the in tegr ity  of enforc ement  procedures, t he  pro secutor s and , even,  the  Fe de ral di st ric t court s themse lves  th a t hav e rep eat edl y been labe led as mere rubber sta mps  in  an ti trus t consent  decree practic e.
Th e causes o f needed ref orm were well sta ted  by th is  subco mmittee  ye ars  ago. The need fo r consent decree ref orms  is well documented,  on th e public  record , an d bey ond  dispute. Our  pr im ary pur pose during  these heari ngs, in th is  rega rd , is to insu re th at  me aning ful  and  effective reform s are  en acted because  a t stake also  is the public’s confidence  in  i ts rep res en tat ive  form  of government. “T he im partial executio n of the  law s,” as the  Supre me  Court  recent ly res tated , is a “grea t end  of Gover nm ent .” In  view of thes e grea t and wide ly acclaimed leg isla tive goals,  one a rea  th at  these hearings must explore  is t he  po ssibi lit y th at  th e set tleme nt of all Government  an ti trus t actions , inc lud ing  set tlem ents of  criminal  actions,  is necessary if effective reform s are  to be enac ted.
I note th at  the rank in g minority mem ber of  th e committee, Mr. Hu tch ins on , is on his  way a nd  has an open ing  sta temen t to make.  I  am sure th a t upo n ar riv al  he will make it  and 1 know at th at  tim e, we will  be he ar ing the  first  w itness, the dis tin gu ish ed  Se na tor  f rom  Ca lifornia,  Mr. Tunney, and th at he will no t mind if  we in te rr upt him fo r Mr.  Hu tchin son’s sta tem ent. I do hav e presen t here , a mem ber of the minority, and no t so much a mi nority, my dis tin gu ish ed  co lleague,  Mr. McClory.
Mr. McClory. Tha nk  you very much.
We will  tr y  to hold up  ou r s ide,  M r. Ch air ma n. I would like t o say th at  I did  hav e the privil ege of  si tti ng  in an othe r committ ee which  is investi ga tin g a numb er of  me rge rs t hat  thi s com mit tee  invest iga ted  du ring  the  las t Congress. I t  did  come to  lig ht  t h a t there were  many are as in the law, pa rti cu la rly in rega rd  to  consen t decree set tlements  of  m ergers  a nd  a cqu isit ions, which need ed some  improvem ent . I th ink it ’s an ap pr op riat e are a fo r us to con sider at  th is  t ime, and  I welcome the tes timony  of ou r fo rm er  colleague  a nd  ou r colleague in the oth er body, Se na tor  T unn ey.
Th an k you, Mr.  Ch airma n.
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Ch airm an  Rodino. I  un de rst an d th a t Se na tor Tu nney  will  be con
du ct ing heari ng s very shor tly , and at  th is tim e, I  will  say th at  I will 
be br ief, an d Sena tor , fo r th at  reas on I did  not prolo ng  my opening 
sta tem ent. I  will  insert the  rest of it  in the record  to  give you an 
op po rtu ni ty  to pr ese nt your views.

We’re ve ry, v ery  de lig hte d a nd  pleased to  welcome our  old colle ague , 
a good f rie nd , and  one who h as  ce rta inly  done  some gr ea t wor k in th is 
area, who  in iti ated  the leg islation  on the  Senate side , which moved 
th ro ug h th e Senate because of his  lea dersh ip an d is pre sentl y befo re 
us. A t th is  time , Se na tor Tunney , you may  proceed.

[T he  ope nin g sta tem en t of l io n . P et er  W. Rodino,  Jr .,  fo llo ws:]

Opening Statement of Hon. Peteb W. Rodino, J b., Chaibman, 
Subcommittee on Monopolies and Commebcial Law

When Congress enacted  the na tion’s firs t an tit ru st  law in 1890 in a criminal 
sta tu te  popularly known as the  Sherm an Act, Congress expressed nat ional eco
nomic, social and  legal pol icies a nd purpose ly chose to rely on the Jus tice  D epa rt
ment and  the  federa l cou rts ra ther  than  on an  adm inistrative commission for 
prim ary an tit ru st enforcement. In  1959, a fte r a comprehensive review of the a nt i
tru st enforcement technique conta ined in the consent  decree usage and prac tice 
th at  began in 1906 and  are used in both Sherm an and  Clayton Act cases, this  
Subcommittee concluded,

“The consen t decree prac tice  has  estab lished an orb it in the twi ligh t zone 
between estab lished rules of adm inistra tive law and jud icia l procedures.”

The proposed consent  decree reforms th at  the Subcommittee on Monopolies and 
Commercial Law will examine dur ing  the hear ings on the An tit rust Procedures  
and  Pen alties Act th at  commence today, reflect the  Congress ional purposes  to 
enac t procedural guidelines th at  will jus tify  continued legislative  reliance for 
an tit ru st  enforcement in accordance with  Congress’ sta tutory  scheme and to 
resto re the public’s confidence in the  inte grity of enforcement procedures, the 
prosecutors and, even, th e fe deral distr ict  courts themselves th at  have repeatedly  
been labeled as mere “rub ber  sta mps” in  a nt itr us t consent decree  pract ice.

The causes  of needed reform were well sta ted  by thi s Subcommittee yea rs 
ago. The need for  consent decree reforms is well documented, on the  public 
record, and  beyond dispute . Our  primary purpose  dur ing these  hearings, in this  
rega rd, is to insu re that  meaningful and  effective reforms are  enac ted because 
at  s take also is the publ ic’s confidence in its  represe ntat ive form of government. 
“The impartia l execut ion of the laws,” as the Supreme Cour t recen tly re-sta ted, 
is a “gre at end of Government.” In view of these  gre at and widely acclaimed 
legis lative goals, one area  th at  these  hear ings  must explore is the possibili ty 
that  the  se ttlem ent of all government an tit ru st  actions, including sett leme nts of 
crim inal  actions, is necessary if effective reforms are  to be enacted.

The only readi ly discern ible area  of controversy  about the  propriety  of con
sent decree reforms cente rs on proposed procedures for defe ndants in govern
ment  an tit ru st  cases and  for, par ticu lar ly,  their  attorneys. In  a recen t case, the 
Supreme Court may have provided the proper resolu tion for this  controversy 
when i t observed:

“Lawyers do indeed occupy professiona l positions of responsibili ty and in
fluence th at  impose on them dut ies correlative with  their  vital right of access 
to the  court s. Moreover, by vir tue  of the ir professional aptitu des  and na tur al 
inte rest s, lawyers have been lead ers in government throughout  the  histo ry of 
our country. Yet, they are not officials of  government by v irtu e of being lawyers.  
Nor does t he sta tus  of holding  a  license to prac tice law place one so close to the 
core of the political process a s to make  him a  formula tor  of government policy.”

In re Griff iths 51 U.S-L.W. 5147 (U.S.  Jun e 26, 1973) .
This  observation by the  Suprem e Court, I has ten  to add, is applicable equally 

to government  a ttorneys when replac ing backrooms with courtrooms in the  pub-> 
lie inte rest .

The proposed legislation seeks, addit ionally, to achieve a gre ate r deter rence 
to Sherman Act viola tions by increa sing  ceil ings on fines allowable. The  unques
tioned need to deter an tit ru st  viola tions  has cons isten tly been recognized by 
Congress. From ini tia l enac tmen t of the an tit ru st  laws, legis lation has  mandated
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the availabil ity of litiga ted judgments in government actions as prima facie evidence of liability in private ant itrust  actions in which, moreover, Congress has especially authorized recovery by priva te litigants of three  times the amount of damages proved as caused by antit rus t violations. This need for effective anti trust deterrents first expressed in  a two-step statutory scheme by Congress has been repeatedly voiced and expanded by others.The late Robert F. Kennedy, when he was Attorney General, stated, “I view the businessmen who engage in ant itrust  conspiracies in the same light as I regard the racketeer who siphons money off the public in crooked gambling or the union official who betrays his union members.” Public interest and consumer advocates in more recent times have increasingly resorted to referr ing to antitrust violations as “crime in the suites” as a measure to drive home to the enforcers, the courts the public, and, even, to the Congress that , like “crime in the stree ts”, major public problems requiring overdue resolution are involved. Effective de terrents  to a nti trust violations and not the undisputed need to deter such violations is the real focus of the proposed legislation before us. It is eminently appropriate tha t the issue of effective deterrents to ant itrust  violations is raised in legisla tion tha t seeks also to reform consent decree procedures.As this Committee concluded in 1959 when approximately 75% of Government ant itrust  cases were being settled,
“Large scale use of the consent decree to conclude ant itru st suits institu ted by the  United States, therefore, amounts to an invitation to corporate officers to undertake programs that  may violate the law.”Shockingly, it is presently estimated tha t over 80% of Government ant itru st cases are settled without trial . Clearly, the Congress has a duty to act in this regard and, perhaps, in a manner tha t is broader than presently contemplated by the proposed legislation. The increase in a ceiling on fines may need to be brigaded with provisions for increased ceilings on ja il sentences; by the addition of t rue  “penalties” ; and, by facil itating the private  litigants’ use of all decrees in government cases. Moreover, it appears ironic that, given the catalyst for proposed legislation found in the ITT merger settlements, no penalties for violations of the Clayton Act are  presented. Moreover, the Supreme Court has repeatedly and, I add, correctly observed tha t Congressional strengthening of antimerger laws was designed to facilita te the arresting of Sherman Act offenses in th eir  “incipiency”.
Unlike consent decree reforms and effective deterrents to ant itrust  violations, the provisions of the proposed legislation directed toward re-defining appeals in Government a nti tru st cases raise innovative issues and major public policy decisions for our consideration. The Expediting Act presently expedites review by the  Supreme Court of ant itrust  cases brought by the United States by routing appeals directly to the Supreme Court from distr ict courts. The proposed legislation would add a new layer of in termediate appellate review fo r all government cases with one exception; and, would re-define “expediting” to mean expediting the case to distr ict court tria l after filing a complaint. Obviously, important questions of public policy permeate these provisions.Nevertheless, the most serious public policy question ra ised in this part  of the proposed Act involves the stripping of the right of direct appeal from the United States and placing its appeals of ant itru st cases within the Supreme Court’s discretionary jurisdiction tha t includes the discretion not to review a t all. The main foundation of this feature is found in the acceptance of the thesis that, the Supreme Court is overworked already. To accept this thesis without further, meticulous scrutiny is not our purpose.
In addition, in view of the expressed intention the legislation’s sponsors have of not conferring additional power on the federal courts in antitrust  cases, the provisions, whereby federal distr ict courts would be empowered to block the proposed legislative exception to the new proposed method of appeals tha t would preserve the possibility of direct Supreme Court review of government cases under certain circumstances, api>ear to warrant close scrutiny.The most remarkable feature of this aspect of the  proposed Act resides in the reversal of the Supreme Court’s historic and unique role in the development of ant itru st law that  has long been heralded as an example of how the doctrine of the separation of powers ought to function. In the area of the a ntit rus t laws, the Supreme Court lias not been confined to the pure judicial function called
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by the Supreme Court, "interst itial  federal lawmaking”,1 because of dynamic 
features of the American free enterprise system tha t are in conflict with rigid 
legislative codes.

TESTIMONY OF HON. JOHN V. TUNNEY, U.S. SENATOR FROM THE 
STATE OF CALIFORNIA

f  Mr. Tunney. Thank you, Mr. Chairman.
I can’t tell you how much I  appreciate  your courtesies, first, giving 

me the oppor tunity  to testi fy at this time, so tha t I could conduct 
hearings over on our side, and most p artic ular ly for your considera
tion of legislation whichl think  is extremely important. With out your 
interest, this legislation would die aborning  in the House, and with 
your interest, I feel th at there is no question tha t we can see the bill 
pass the House and become law.

For  those reasons, and others, I am deeply apprecia tive to you for 
the opportunity  to be here this morning. Besides, I never dreamed 
when 1 was over in the House of Representatives  tha t I would have 
the opportunity  to come and testify  before your committee, and it 
is a grea t experience for  me to be here with you as chairman.

Chairman Rodino. Thank you.
Mr. Tunney. 1 am pleased to be able to make a brief statement 

in support of H.R. 9203 and S. 782, the Antitrust  Procedures and 
Penalties Act, which I  introduced  along with Senator Gurney.

The daily headlines and a proliferation  of public opinion polls make 
passage of this bill more imperative than ever.

Public confidence in our Government institut ions has been severely 
eroded by scandal and perhaps most of all by Government secrecy, 
by closed-door decisionmaking, by shutting people out of the people’s 
business.

These are precisely the abuses my bill is designed to remedy in the 
ant itrust field.

Now, Mr. Chairman, I have a fairly long statement which I would 
like to have included in the record as if I had read it.

* Chairman Rodino. Without objection, it will be included.
[The prepared statement of Hon. John V. Tunney follows:]

Sta te m ent of  H on . J o hn  V. T u n n e y , a U. S.  Sen at or  F rom t h e  Sta te  of 
■ Ca li fo rn ia

Mr. Chairman, I am very pleased to be here today in order to make a brief 
statement in support of S. 782 and II.R. 9203 the Antitrust Procedures and Penal
ties Act, which I introduced along witli Senator Gurney.

The daily headlines and a proliferation of public opinion polls make passage 
of this bill more imperative than ever.

Public confidence in our government institu tions has been severely eroded by 
scandal and perhaps most of all by government secrecy, by closed-door decision
making, by shutting the people out of the people’s business.

These are precisely the abuses my bill is designed to remedy in the antitrust  
field.

1 “The inevi table incompleteness presen ted by all legis lation  means th at  in te rs tit ial  
federal lawmaking is a basic responsibility  of the  fede ral courts . ‘At the  very leas t, effec
tive  Constitu tionalism  requires recogni tion of the power in the  federa l cour ts to declare, 
as a ma tte r of common law or ‘judicial legislation’, rules which may be necessary to fill 
in int ers tlt ial ly or otherwise effectuate the  sta tut ory pa tte rns  enacted in the  large  by 
Congress. In other words, it  mus t mean recogni tion of fede ral judi cial competence to 
declare  the  governing law in an area comprising issues  sub stantially  rela ted  to an estab
lished program of governm ent operatio n’.” United Sta tes  v. Li ttl e Lake Misere Land Co., 
41 U.S.L.W. 4839, 4843 (U.S. June 19, 1973) (Chief Just ice  Burge r).
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One of the  most publicized an tit ru st  settlements in recen t years was the ITT  case. I believe it is at  least  possible  tha t, were the an ti trus t procedures I am proposing in effect a t the time that  case was settled , the term s of the settlement  might well have been dif ferent ; and public suspicion about both the economic and legal equity  of th at  settl ement would be less widespread  tha n it is today.Now let me proceed to a short, res tatemen t of the  prin cipa l objectives of this  bill, which was passed unanimously by the Senate in July .In a series of  extensive hearings conducted by the Senate,  those testi fying were in basic agreement  th at  grea ter  vent ilatio n of the  consent decree  process—the process by which over 80% of a ll an tit ru st  cases are  disposed—is vita lly needed, that  the opportuni ty for informed public comment needs to be expanded , and that  the courts  must be able to make an independent dete rmin ation in approving consent judgments. There was also general accord for  the need to stiffen the criminal penal ties levied aga ins t an tit ru st  violators and to modify the  process of judicial review in civil an tit ru st  cases.
J. Skelly Wright, the distinguished Judg e of the United Sta tes Cour t of Appeals for the Distr ict  of Columbia, perceived the basic th ru st  of this  bill and the  urgency for its enac tmen t when he told the Senate Subcommittee, “By defin ition, an tit ru st  viola tors wield gre at influence and  economic power. They often bring  significant pressure  to bear on government, and even on the courts , in connection with the  handling of consent decrees. The public is properly concerned whether such pressure  resu lts in settle ments which might shortchange the public interest.”
The pressures  io which the eminent ju ris t refers are  secret pressures, and  it is the excessive secrecy with which many consent decrees have been fashioned that  goes to the h eart of the problem.
All too often, settlements have been hammered out behind closed doors, without  benefit of public knowledge and in ignorance of all the fac ts w’hich the government needs to form ulat e the appropriate consent decree and which the court  needs to approve the decree.
The cland estine na ture of these  negot iations and the unsatis factory  resu lts in many an tit ru st  cases, both from the standpoints of economics and law, has contributed to a severe erosion of public confidence in the  governmental process, has produced undesirable economic consequences, and ultim ately has hu rt the public pocketbook.
The increasing concentra tion of economic power among an everdecreasing handful of giant super-corporations is now an undeniable  reality.Spurred by the mergers and  consolidations  among the  larg est  companies that  have been occurr ing in regular cycles since 1898—with  an average of 3,COS mergers annually  in the period between 1967 and 1969—the  tr end  toward “giant ism” has  pu t tremendous str ain upon the  courts and the government, who are  both custodians of the an tit ru st  laws. Tools invented  essential ly in the 1890s are being used to correc t the abuses in the  economic marketp lace  of the 1970s.S. 782 is an effort to address this anac hronist ic s itua tion . It  is divided basical ly into  three distinct sections :
Section 1 would requ ire th at  the Jus tice  Departm ent file and publish, along with the consent  decree, a “public impact” stat ement  which expla ins the  na ture and purpose  of  the rel ief to be obtained by the proposed decree, the  alte rna tives actually  considered in deciding on such relief, and the  procedures  avai lable  for modification of th e proposed judgment .
The period for public cons ideration  of the  decree is extended from th irt y to sixty days, during which time w ritt en public comment is invi ted and the  J ust ice  Departm ent must respond to  any such comment.
The decree, the public impact sta tem ent  and the comments and replies  to them must be publ ished in the Federal Registe r. Summ aries of the consent  decree and  the  public impact sta tem ent  must also be published in newspapers  of general circulation for  seven days over a period of two weeks.With in ten days  of the filing of the decree, the defend ant  mus t lis t with  the  court  i ts lobbying contacts with any officer or  employee of the  United States concerning or rele van t to the proposed consent judgm ent, other tha n those communicatio ns made by or in the presence of counsel of record with  the  Attorney General or the employees of the  Departm ent of Just ice.I might add here, parenthetically , th at  I was happy to note that  shor tly af ter the Senate  passage of my bill, Attorney General Ell iot  Richardson issued a set of comprehensive guidelines that  requ ires the keeping of an app ropriate inte rna l record of all  t hird-party contacts w ith the  Ju sti ce  Department, including
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those from Congress or the Whi te House, with  respe ct to all pending cases. I 
urge the Attorney General  to tak e the next step  and make  such communica
tions, with  the exception of those  by outs ide inform ers, a matt er  of public 
record and open to  public inspection.

Before entering  the  decree, the  court mus t find th at  it  is in the  public 
int ere st as defined by law. In  reaching  its decision the  court may, in its  disc re
tion, review both procedural and  substan tive  fac tors w’hich the  bill enumerates .

I want to s tres s t ha t the court is nowhere compelled to go to tri al  o r to engage 
in extended proceedings which mig ht have the  effect of vit iat ing  the benefits 
of prom pt and leas t costly sett lement through  the  consent  decree process.

These provisions would do nothing to stymie or frus tra te  the  efforts  of the  
Jus tice Departm ent in discharg ing its  duties in the an tit ru st  a rea.

The extens ion of the public  comment period, the  strengthened publ ication re
quirem ents, the  necessity of list ing lobbying contac ts, and the  need for a public 
int ere st dete rmination all  had  the  expl icit supp ort of the head  of the  Ant i
trus t Division, Ass istant Atto rney  General Thomas E. Kauper.

The second section of the  bill would increase the maximum criminal fines for 
violat ions of the an tit ru st  laws from $50,000 to $100,000 for individuals and to 
$500,000 for corporations. The rati ona le here  is quite simple. Unless the courts 
are  prep ared  to make these penalties financia lly prohibitive , the rewards  for 
breaking the law will continue to outbalance the  dete rrent value  of the fines.

The third  and las t section of my bill would amend  the Expediting Act, which 
was made law in 1003, to requ ire appella te review of final judgments and inter
locutory  orders in cer tain civil an tit ru st  cases. Cases of “genera l public impor
tanc e” would be appea lable  direc tly to the Supreme Cour t af te r certi fication by 
a single distr ict  judge in lieu of a three-judge court upon applicat ion by eith er 
party.

These are  the nuts  and  bolts of this  bill.
Since it  is the An tit rus t Division of the Jus tice  Dep artm ent  which is charg ed 

with the  enforcement of the an tit ru st  sta tute s, they obviously mus t have the 
resources to do the job. With  th at  in mind, I joined  with  fou r of my Senate col
leagues in urging add itional appropriat ions for the An tit rust Division. I am 
happy to report that  in the  appropriat ions bill as passed by the  Senate ju st  a 
few days ago, an additional $1 million was voted for the An tit rust Division 
budget.

While this am ount  of money is no t an  au tomatic  gua ran tee  th at  the  government 
will effectively execu te its manda te to apply the an tit ru st  laws; and while a 
tota l an tit ru st  budget of only $13 million is but  the  bar est  inves tment in the 
inte grity of a $1.3 tril lion economy, it will strengthen  our defenses aga inst an ti
competitive and inflation ary conduct. In the long run, this will res ult  in  savings 
to the consumer.

Mr. Chairman, it is pas t the time when cer tain basic changes in the nation’s 
an tit ru st  laws should have been implemented. No doubt, longer study wil l indica te 
that  add itional change  is needed to adapt to the rapidly evolving nat ional and 
inte rna tional  economic s tructu re.  But we can begin by doing what this measure 
proposes—and help to cleanse  an atmosphere alre ady  too polluted  by closed-door 
dealings and  dangerous power-wie lding at  the  highest corporate and govern
men tal levels.

Thank you for  this  opportunity  to address the Committee.
Mr. Tunney. I would just like now to extemporaneously explain 

what 1 consider to be the major provisions of the bill. As you 
know, over 80 percent of all anti trus t cases disposed of are consent 
decrees. This means that  the parties, Government as well as corporate 
defendants, get together and work out a solution and an agreement 
to the problem tha t has been identified by the Ant itrust Division of 
the Justice Department as a violation of the antit rus t laws.

When you have that  type of agreement, I  feel th at it ’s subject to the 
possibility of abuse unless you have a complete ventilat ion of what 
is going on behind closed doors, and unless the public is made aware 
of what the nature of the decree is—what the agreement is. Now, I 
have no question th at the vast major ity of consent decree agreements 
are in the public interest. I  have no question b ut tha t the  men and the
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women in the An titrust  Division of the Justice Depar tment  are capable, they are honest, and they want to serve the public interest. But. I am also well aware as a Senator and a former Congressman, of the kinds of pressures th at can be brought to bear when issues are before the Congress of a highly charged political nature.I think the same thing is t rue with the Justic e Department. I am now not talking about men and women who are working in the lower echelons of the Department, but T am thinking of those who are in the uppe r reaches, the policymaking decisions of the Department. So what this legislation is designed to do essentially is to protect those with policymaking responsibilities and the Justice  Depar tment  from the kind of pressures that  they could be subjected to and to protect the public interest. The way we do th at is by ventil ating the system. We require in the first instance, the Justice Department file a public impact statement at the time tha t the consent decree is filed. Then there is a period of 60 days in which the public can comment on the  consent decree, and the Justic e Depar tment  is required to respond to th at commentary. Thus we create a public record of why it was in the public interest to settle the case rather than pursue the l itigation , and we give the public an oppor tunity to criticize or command this outcome. Then we require  the Justice  Department to come back and comment on the public criticism.
I think tha t tha t is a very impor tant provision and I think tha t it is going to  help the Justice Depar tment  considerably, and it is going to help protect them from the kind of pressures that we sometimes see. It  is not a partisan political issue, it happens in all administra tions. Democrats and Republicans alike.
The other aspect of the bill which is very important is the requirement tha t within 10 days of the filing, the corporate  defendan t must file with the court the  lobbying activities tha t took place between corporate officials o r agents and governmental officials, except i f counsel of record fo r the corporation meets with officials of the Just ice Department, o r is accompanied d uring those visita tions by an official of the corporation. This exemption to the filing requirement is necessary, it  is felt , so tha t the  two sides can get togethe r and discuss in detail the various ramifications of the  settlement. These meetings would be protected and privileged, in the same way tha t we have executive sessions, markups  in the Congress.
I am one person who believes if  you do have a publication of everythin g th at goes on in executive sessions, that  you are not going to have the free flow of opinion, that  you would otherwise have—and I  th ink the same thing  is t rue in the case of a corporat ion counsel and the official of the corporation  meeting with the Justi ce Depar tment  to work out an agreement. These are the  two main provisions of the legislation insofar  as the ventilation of the system is concerned.We also have an increase in the maximum criminal fines for violations, $50,000 to $100,000 for individuals  and up to $500,000 for corporations. I think tha t the rationa le here is quite simple. Unless the  court is prepared to make these penalties financially prohibitive, the rewards for breaking the law will continue to  outbalance the de terrent  value of the fines.
The thi rd and last section of the bill would amend the Expediting  Act, which was made into law in 1903, to require appellate  review of
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cases. A case of general public importance would be appealable directly 
to the  Supreme Court aft er certification by a single Distr ict Jud ge in 
lieu of a th ree-judge court upon applica tion by e ither  party . That is 
the nuts  and bolts of this  bill, and I migh t say that  insofar as the 
amending of the Expediting Act is concerned, the judic iary, the Ju s
tice Depar tment  and the anti trus t bar are in substan tial agreement 
tha t three-judge courts are something of an anomaly today. So I  would 
conclude with those br ief remarks, Mr. Chairman, as to the natu re of 
the bill.

Chairman Rodino. Thank you, Senator.
Senator, Mr. Hutchinson  is here, and at th is time he is free to make 

his opening statement.
Mr. H utchinson. Senator, 1 want to apologize for being late. I was 

necessarily detained. You understand  how those th ings are.
I do have an opening statement, but Mr. Chairman,  in order to con

serve the time of the Committee and since I  was late, I  will ask that I 
have unanimous consent to insert the statement in the  record.

Chairman Rodino. Without objection, it  is so ordered.
[The prepa red statement of Hon. Edward Hutchinson follows:]

Statement of Hon. Edward H utchins on , a Representative in  Congress From 
tiie  State of Michigan

The A ntitrust Procedures and Penalties Act would change our an tit rus t laws 
in three areas—consent decrees, criminal penalties, and the  Expediting Act. With 
regard to consent decrees, the legislation would subject such decrees to greater 
public and judicia l scrutiny to insure tha t they are in the public interest.  Under 
current practice, the determination of whe ther a consent decree is in the public 
interest rests with the Department of Just ice—a determination which the public 
has found difficult to assess because of its  secrecy and which the courts have de
clined to review because, in my opinion, of its resemblance to the exercise of 
prosecutorial discretion. As a general proposition it appears that the courts will 
accept such a determination unless there is a showing of bad faith or malfeasance.

I view the remedy proposed with mixed emotions. I agree that it  is desirable 
tha t the settlement of a nti trust cases be somehow opened to the public so that the 
people can decide whether their  government is serving them properly. But I am 
troubled by the suggestion that a federal judge act as guardian of the “public 
interest.” I wonder whether in our system of government a federal judge can, or 
should, make such decisions.

It  must not pass notice th at the large percentage of consent decrees negotiated 
by the government, approximately 75 to 80 per cent of all cases, allows a relatively 
small Division, allegedly smaller than the legal departments of some corporations, 
to reguate well beyond its means. However, in such a modus operandi it is often 
necessary to accept a half of a loaf here and there rather  than  holding out 
exclusively for  full loaves. Who is to say which approach garners the most bread? 
How is a federal judge to treat such an argument?

Or suppose that a case is filed by one Attorney General to test a new theory of 
ant itrust  law which the succeeding Attorney General believes will resul t in a loss 
on the merits. W hat is the “public interest” in a subsequent consent decree? How 
does the court weigh the value of pressing new theories before it?

Or suppose tha t during the prosecution of a case a gains t an oil company the 
government decided to settle for  less relief than it  could win on the merits  because 
of the adverse impact full relief might have on a recently intervening energy 
crisis. Is such a question appropriate for judicial review?

The second area affected by the legislation is tha t of penalties. Although pen
alties would be increased to make them more nearly realistic, it should be noted 
that , except for  smaller businesses, a maximum fine of $500,000 may st ill be dis
proportionately small to damages inflicted by ant itrust  violations. In such case 
treble damage sui ts will s till remain as the major deterrent for wrongdoers.

The third  area affected is the Expediting Act. The first major change would be 
to permit interlocutory appeals to the court of appeals, a change long overdue.
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The second major change would channel dire ct appeals to the courts of appeals ra ther  than  the Supreme Court, as the  law does now, unless (1) either par ty makes a request, (2) the dis trict judge determines that  the case is of “general  public importance in the  adm inistration of just ice ,” and (3) the Supreme Court decides to hea r it. In my opinion, if the Attorney General believes th at  the  case is impor tan t and if the Supreme Court thinks it is imp ortant  enough to h ear  out of turn,  the case should be exped ited regardles s of how the  tri al  judge  would cha rac terize its  appealability.
The An tit rust Procedures  and Pen alt ies  Act is probably the  most imp ortant an tit ru st  legis lation of this Congress. It  is my hope th at  it is in every way expedited .
Mr. Hutciiinsox. Thank you very much.
Senator, I know that you have another hearing  and I do not wish to delay you, but I would like to ask a couple of questions.
Mr. T unney. Sure. I  am delighted. I will be late to my other hear ing. I would prefer to be here.
Chairman Rodino. Senator, I just have two questions.
One, do you believe tha t the requirements tha t are now set up in bills t ha t are before us would delay inordinately the effectiveness of getting consent decrees which sometimes serve the  useful purpose of not delaying justice ?
Mr. T unney. I do not believe so. We extend from 30 to 60 days the time for public consideration of the  degree. I  do not consider that to be an inordinate delay, particular ly when you consider the fact th at 

many ant itru st cases often remain unsettled for months, and even years. The  extra 30 days is a very limited time, to extend public consideration of the degree.
We have made changes in the legislation on the Senate side from the form in which i t was first introduced so that we would not now require the judge to evaluate certain cr iteria  in his independent review of the consent decree proposal. As initially introduced by Senator 

Gurney and myself, the bill required the judge to evaluate certain criteria in his independent evaluations of the decree. We have amended 
the bill so that such evaluation is rendered discretionary, thereby removing a potential delay factor.

Chairman Rodino. Of course, Senator, you know that the 30 days you speak of is not a statu tory requirement. I t’s merely a policy inst ituted by the Just ice Department . So you are writing into the bill now a 60- day provision, and there was no provision at all previously.
Mr. Tunney. That’s right.
Chairman Rodino. Now, you mention that  80 percent of the ant itrus t cases are finally resolved with consent decrees. Are you suggesting tha t the consent decree vehicle is a bad instrument to employ ?
Mr. T unney. No. Definitely not.
Chairman Rodino. Would you want to cut down the number of consent decrees ?
Mr. T unney. No. I think  tha t we ought  to have as many consent decrees as possible because I think that this  cuts down on lit igation. I think the public interest  can be well served by consent decrees. I think it  is necessary, however, t ha t there be vent ilation of the entire 

situation that  led to the consent decree rather  than a purs uit of the litigation . I  feel that  the  Jus tice Department is protected by this kind of legislation because, if you know, for instance, that lobbying activi
ties are going to have to be filed with the court, there are, in all p robability, going to be less lobbying activities. Or if  there are lobbying ac-
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tivities, the conversations will be more restrained. 1 think  tha t is a 
protection to the Justice  Department , to the officials who are charged 
with the responsibility to admin ister the ant itru st laws.

Chairman R odino. I will not ask any fur ther questions. I will tu rn 
it over to Mr. Hutchinson, but at some la ter time, Senator, I want  to 
explore at some length the  provision regarding  the elimination of some 
of the requirements of the expediting sections of the bill. I would 
like to talk to you about that.

Mr. Tunney. Fine.
Chairman Rodino. Mr. Hutchinson.
Mr. Hutchinson. Thank you, Mr. Chairman.
Senator, beginning on page 4 of your bill, which the Senate passed, 

is the following language :
Before ente ring  any consent judgm ent proposed by the United  Sta tes under 

this  section, the  court sha ll dete rmine t ha t ent ry of the judgment is in the  public 
inte res t as defined by law.

Is the public interest  defined somewhere in the law ?
Mr. T unney. Well, as defined by law naturally  assumes a judicial 

definition as well as any statu tory definition, and when this  matte r 
was brought up in committee and this language was added to the legis
lation, as defined by law, it was assumed by th e members of the com
mittee tha t we were talking  about statutory as well as judicial inte r
pretations of the law.

Mr. Hutchinson. Well, all right.
I asked the question in order to get on the hearing record some 

clarification of tha t phrase, although I understand your concept. I 
think th at it would be ha rd to  find a definition of the "public  interest 
in the precedents of the court ; the “public interest” varies from case 
to case.

I have only one other question, Senator, that 1 want to put to you.
Suppose th at a court should determine tha t the consent judgment 

proposed by the United States isn’t in the public interest, and they 
refuse to enter tha t decree. Then what a lternative is left to  the parties 
in the case ? Is  it necessary to try the case ?

Mr. Tunney. Well, I would say there are two alternatives.  They 
could t ry to work out a new agreement which would meet with the 
judge’s approval or proceed with the litigation.

Mr. Hutchinson. Well, in other words, they could start  anew and 
try  to work out something else?

Mr. Tunney. Yes, absolutely .
Mr. H utchinson. Would any kind of a consent decree need to have 

the court’s approval ?
Mr. Tunney. Right.
Mr. Hutchinson. Would any kind of agreement made outside the 

court privately stand ?
Mr. Tunney. Well, I certainly  do not  th ink so. I suppose the  Jus 

tice Department could drop the suit. Tha t would be a third alte rna
tive. Otherwise the Justice  Department could proceed with the lit i
gation or come in with a new consent degree and attempt to get the 
judge’s approval of tha t decree. There could not be, as I  unders tand 
the law, and as I  understand this legislation, a private agreement th at 
would not involve a ratification by the court.

Mr. Hutchinson. Thank you, Senator.
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Chairman Rodino. Mr. Seiberling.
Mr. Seiberling. Thank  you, Mr. Chairman.Senator, I understand you have a very pressing schedule and I am not going to take up too much of your time. I want  to commend you for your initial job of  gett ing this legislation through the Senate and for appearing  before us today.
As a former anitrust lawyer in private practice, I have some feeling about the  sufficiency of th is kind of legislation. I  would like to ask one question. I take it it is not the intent of your bill to apply i t to pr ivate ant itru st actions, but only to actions brought by the Attorney General ?Mr. Tunney. That is correct.
Mr. Seiberling. Well, I have no further  questions in view of the time situation , but I thank you very much.
Chairman Rodino. Thank  you, Mr. Seiberling.Mr. McClory?
Mr. McClory. Senator, I am wholeheartedly in favor of tha t part  of the bill which increases the fine, and I don’t think  we’re going to have any problem on tha t part, of the legislation. However, with regard to the mechanics involved and the o ther procedures, it seems there are a number of questions th at we are going to have to consider carefully in this committee before taking action for a variety of reasons.Fir st of all, would it  not be possible to create a procedure tha t we have involved here with legislation by rule of court, by amendment of the Federal rules, or perhaps even by internal  practices within the Department of Justice  ?
Mr. T ‘unney. Well, I suppose th at it could be done by a combination of court rules and modifications of practices in the Justice De partment. However, it  hasn’t been done, and there is a desperate need to have it done, and that is why this legislation has been passed unanimously by the Senate. I might say tha t we have had in the Ju diciary Committee of the Senate, some initial opposition to the legislation. But after it was explained and afte r the hearings were held, we had a unanimous vote in our committee, and then when it went to the floor, it passed 92 to 0. Senators on both sides of the aisle felt, I believe, that what  was desperately needed today in ant itrus t litiga tion was a ventilation of the system.
Mr. McClory. I don’t think you are going to find any opposition in th is committee to the objectives to be obtained. One of  the reasons for my question is th at perhaps  we need more flexibility than would be available, if we tie this subject down into an amendment of the statute. Let me ask you this, is there any requirement for any of the representatives of the public to be represented by counsel before the court ?
Mr. Tunney. No.
Mr. McClory. F or instance, I  am thinking of the IT T case regarding the Hartfo rd Insurance Co. acquisition to  which you made reference in your testimony, and which is one that  I think suggests the need for additional legislation because that acquisition, in my opinion, should not have been permit ted or was certainly a questionable tactic. Since you could have literally thousands of individuals involved with individual statements in the court, I am wondering how you could handle  this kind of massive interest on the part  of the public.
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Mr. Tunney. There is no provision in the legislation for public 
representation. The public can comment for a period of 60 days. The 
public can, you know, today have 30 days as a result of internal rules 
established by the Just ice Department. The added 30-day period i9 
not going to, in my mind, appreciably delay the consent decree judg
ment, and I certainly doubt there is record to demonstrate tha t you 
would have thousands  of comments made by the public during tha t 
60-day period. I think tha t it’s far  more likely tliat  in the typical 
case, you will have none, but perhaps you will have 10 to 15 in a 
highly controversial case.

Mr. McClory. I s this  ap t to present a situation which will open the 
door completely, whether there is any interest or not?

Mr. Tunney. I don’t think that it is going to delay the decrees 
from being entered by the judge, because you have only 60 days for 
the commentary. There is no period beyond the 60 days. There is no 
way th at an individual attorney working for a public client can ex
tend the 30-day period through legal challenge. We’re talk ing about 
60 days durin g which the public has an opportunity to evaluate the 
consent decree and then file its comments with the court.

So I do not see how it will delay m atters, but what it does do is to 
give a sense of public part icipation within  very clear demarcations.

Mr. McClory. I have one more question. W hat, in your opinion, is 
the scope of this judicia l review? I ask that  question because there 
are so many tactical admin istrative subjects tha t go into resolving 
an ant itrust case in which the parties agree on the consent decree. 
When is the court authorized to consider the essentially nonjudicia l, 
practical, or administrative subjects, c learly assigned from the more 
technical jurisdictional questions th at have been discussed under  the 
ant itrust laws?

Mr. T unney. The court is not required to do anything other than  
to give an independent evaluation tha t the consent decree is in 
the public interest. Th at is all.

Tne court today can do as much or as l ittle as i t wants. The court 
can order a trial  if it  wants.

Mr. McClory. The court can leave some questions unresolved.
Mr. T unney. The court has complete discretion in this matter and 

we have preserved in the legislation—the court's discretion.
Init ially in this legislation we did  no t insure complete court d iscre

tion. We mandated that the court had to evaluate certain criter ia 
in determining tha t the consent decree was in the public interest. But 
we took tha t out, mainly because the Justice  Department was opposed 
to it and they said they did not think  that this was wise and the judges 
who testified indicated tha t they did not think  it was wise.

Mr. McClory. The court could ignore some of the comments that 
are made by the public.

Mr. Tunney. Of course, the court could. I t could ignore a ll of them 
if it wanted to.

Chairm an Rodino. Thank you.
Mr. McClory. Thank you very much.
Chairm an Rodino. Thank you. Mr. Flowers?
Mr. Flowers. I have no questions, Mr. Chairman. I would just like to 

say thank you, Senator.
Chairm an Rodino. Ms. Jorda n ?

23-9 72  0 - 7 4 - 4
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Ms. J ordan. I  wa nt to comm end the  Se na tor  f or  h is bill and  sim ply  sta te  th an  I  would  as sume th at thi s is a n effo rt on your  p ar t to restore  in tegr ity  to the  a nt it ru st  proceeding s, if  t ha t is possible.
Mr. T unney. Th at  is correct.
Ms. J ordan. No fu rthe r questions, M r. C hairm an.
Ch air man  Rodino. Than k you.
Mr. M ezvin sky ?
Mr. Mezvinsky. I th in k the  Se na tor  should  be commended because  he has  worked  har d; he led the fight in the  Senate.  I  would hope a t th e same t ime , S enato r, t hat  we can maybe pro vid e some, fun ds  to beef up the  an ti trus t div isio n to ca rry  out thes e pieces of leg islation as well a s oth er le gis lation.
Mr.  T unney. Y ou migh t be intere sted to know, Congressm an, th at  ju st  wi thi n the  las t 3 day s we go t an addit ion al $1 mil lion  fo r the  Ju sti ce  De partm ent, to go to the  an tit ru st  div isio n of  the  Justi ce  De partm ent.
Mr.  Mezvinsky. I  ga ther  t hat  you th ink $13 m illion th at  the y now hav e is woefu lly in ade quate?
Mr. T unney. T would lik e to have  seen it doubled . T sta rte d off wi th  $3 mil lion  and Se na tor  Pa sto re  agreed  to $1 mil lion , and it passed  the  Sen ate  and  T hop e th at  the House will appro ve  th at  decision.
Mr. M ezvinsky. Tha nk  you.
Ch air ma n R odino. Tha nk  you ve ry much , Senator.
I  hop e th at  we have not u nd uly de laye d you .
Mr. T unney. I t  is my honor to be her e and  I  apprec iat e your  in ter es t in the  quest ions asked .
Ch air man  Rodino. T ha nk  you very much. Our  n ex t scheduled witness the  Hon . Ja mes  V. St an ton is unable to ap pe ar  th is  morning. His  statem ent will be inc luded at  this po int.
TThe p rep are d sta tem ent  and enclosures of  Hon. James  V. Stan ton  fo llo w:]

Statement of Hon. J ames V. Stanton, a Representative in Congress From the State of Ohio
Chairman Rodino and Members of the  Subcommittee: I want to thank you for the  oppor tuni ty to app ear  here  before you in supp ort of S. 82, the  Antitrust  Procedures  and Penalties Act. As a lawy er I have no doubt  th at  thi s legislation  is sound, and as a  c itizen I m ust say it is grea tly needed. I want to commend the distinguished Senator from Cali fornia, the  Hon. John  V. Tunney, for  conceiving this  imp ortant piece of legislation  and for winning approval of it  in the  othe r body. I hope that  we in the House of Represen tatives follow sui t without  delay.My own version of Senator  Tunney’s bill. H.R. 9947. is vir tua lly  ident ical to th at  which passed the Senate, except that  I have added a par agraph  which makes certain provisions of the  legislation retroac tive  to December 31, 1972. You will find the addit ional  language on Page 3 of my bill, in the  par agr aph  beginning on line 19. Tha t parag rap h reads  :

“ (3) In the case of a consen t decree entered af te r December 31, 1972. and before the  date of enac tmen t of this  subsection, copies of any consent  jud gment proposed by the United States, and any othe r materi als  and documents and the public impact sta tem ent  with  respect  to such consen t decree, which would have been required und er paragraph  (2) of thi s subsection had such consent decree been entered af te r the date of enactment of this subsection, shall  be filed and made avai lable  to the public in the  same manner as specified un der paragraph (2) , to the maximum extent  practicable.
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Before addressing myself thi s pa rticu lar  provision, Mr. Chai rman, I want 
to sta te  briefly that  I concur wholeheartedly with  the  rationa le for the legisla
tion which was so ably expressed to you only a few moments ago by Sena tor 
Tunney. There is no need for me to rei ter ate  th e points  made by him with  respect 
to the  people’s right to know how the government arr ive s at sett leme nts in an ti 
tru st  cases.

As a ma tte r of fact, it  is the publ ic’s inad equate knowledge of a ma tte r involv
ing the Standard Oil Company of Ohio (Soh io), in the U.S. Distr ict  Cour t in 
Cleveland, that  prompted me to introduce  H.R. 9947, w ith its language aimed  at 
fer ret ing  out the fact s in thi s specific case, as well as in othe rs that  might 
fall  within the same time frame .

The Sohio case constitutes a  ra ther  a pt  i llustration of why the Tunney legis la
tion is needed. With your perm ission, Mr. Chairm an, I would like to review some 
of the sa lien t fa cts for  you and then tile for the record  supporting documents t ha t 
will give you more detail s.

The li tiga tion  began with  an an tit ru st  complaint filed by the Ju stic e Department 
aga ins t Sohio on September 18, 1970 (Civil Action No. C 7O-S95). According to 
the  complaint , Sohio accounts for  about 30% of the  motor fuel sold in the  Sta te 
of Ohio, which gives it  a commanding position in the market. The Department 
accused Sohio of price  fixing, among other things, as a consequence of the 
company’s rela tionship  with  cer tain retail  gasoline stat ions. I became inte rested 
in this matt er  because it was evident that  the charges , if true , revealed a sit ua 
tion where gasoline  was being sold to consumers at  unnecessarily  high prices. 
And, of course, because of Soliio’s predom inance  and  influence over the market, 
inflated prices would be paid by moto rists no m att er  w hat  b rand of gasoline  they 
purchased.

For  reasons th at  I still  find difficult to understand , the  Jus tice Department 
seemed in no hur ry to press  its  own case. Therefore , my ear ly efforts  were di
rected a t trying to prod the Department into action. In  a chain of correspondence, 
I urged  the government lawy ers to get on with it—to go to tri al if no f ai r set tle
ment  could be reached.

Fina lly, with  the  case nearly three years old, I  got word that  a sett leme nt was 
at  hand. I was able to obtain a copy of the  proposed consent decree. On reviewing 
it and af te r discussing it with  members of the Nor thern Ohio Petro leum Re tai l
ers Association, whose grievances had inspired the government’s compla int, I 
concluded that  the proposed sett lement was, in reali ty, a swe ethear t agreemen t 
between the Just ice  De par tment and th e oil company.

The documents  I submit to you give the rat ionale  for thi s assessm ent. At this 
point, I will merely sta te briefly that,  at  least as fa r as I was concerned, the  
government was proposing to permit Sohio to continue to engage in the  same 
allegedly illegal practices. The only signif icant change, as I saw it, was sem ant i
cal in nature . Wha t had been called “Commission Manager Sta tions” were now 
to be called “Incentiv e Manager Stat ions ,” and und er this new label these la tte r 
sta tions would be places where  business was to be conducted, with  Sohio and 
with the public, in the  same old way—in the manner, that  is, th at  the Government 
had  complained about.

I critic ized the  proposed sett lement and asked the Justice  Depa rtment, which 
was just then coming under new leadership,  to abroga te the  agreem ent. The 
court ordered a hea ring and  took unde r advisement the  question whether the 
proposed settl ement should l,e approved. Finally, on September 10, 1973, it  was 
approved.

Now, Mr. Chairm an, I have no quar rel with  the  Hon. Thomas D. Lambros, the  
distinguished ju rist  who handled this case and  entered the  final order . Judg e 
Lambros is  a cred it to the fede ral bench and has  a  well-earned reputa tion as one 
of the most astute  of the fede ral judges in Cleveland. His inte gri ty has never 
been questioned.

It  might very well be tha t the court was correct  in its  ruling—which, I has ten 
to add, was rendered, as it had  to  be, under existing law. It  i s purely speculative , 
of course, whe ther  we would have had the same res ult  if S. 782 were alread y on 
the  sta tu te  books, and  its  requirements had  to be met.

Nonetheless, it seems to me tha t the  court ’s rul ing  may be re ad as an argument  
in favo r of the proposed legislat ion. Judg e Lambros points  out in h is decision that  
he felt impelled to accept the  sett leme nt because the re had  been no allegation , 
and  no showing, of bad fa ith  on the  pa rt of the  government. He calls  att ent ion  
to the  fac t that  the  government, af ter all, “has  the  prim ary  duty to represen t 
the  public intere st.” This  is tru e and, I submit, it  is a heavy responsib ility.
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After observing th at  any settl ement “results  in some concessions by both par ties,” the court went on to say that  it could not “assess with  precision exactly which terms  were concessions by the par ties .” And it  a dd ed : “At the  same time, the Court  has reviewed the case and determines th at  it does not appear that  the Government has made unreasonable concessions which conflict with  the public inte res t.” It  seems to me, then, Mr. Chairman, th at  a fuller disclosure of i>ertinent facts, as called for  in S. 782, would have  a sal uta ry effect on public understand ing of an tit ru st cases.
If my version of the bill is adopted, the government would be obligated to disclose, in the “public impact stateme nt,"  not only how the settl eme nt was arr ived at  in the Sohio case and o ther  cases, but also what the  a lter nat ive s were, what effect the sett lement is likely to have on competit ion, and a list ing of the remedies that  might be ava ilable to inju red par ties.Therefo re, I again urge you to approve this  legislation,  with the amendment that  I propose. Than k you. Mr. Chairman.
I now ask leave to submit t he  following item s fo r th e reco rd:1. A copy of the governmen t’s complaint aga inst Sohio.2. A l et ter from the J ust ice  D epartment to th e company, dated May 2, 1973, a copyof which was sen t to me as part of the  justific ation of the  proposed  se ttl ement. You will note  that  the  le tte r ref ers  to an “oral  repre sen tat ion ” made by Sohio, which the  government evidently relied  on but which is not furth er  elab orat ed on.

3. A copy of the consent decree.
4. A Justice  Depar tment news r elea se da ted May 2, 1973.5. An amicus curiae brief filed with  the court by the  gasoline re tai ler s association.
6. A news release issued  by the  associa tion following th e cou rt’s ruling .7. The final o rder of th e co urt.

1
U.S. District Court for the  Northern District of Ohio Eastern Division

United States of America, plain tiff, v. The Standa rd Oil Co. (an Ohio corpora tion),  defendant. Civil action No. C 70-895. Filed:  September 18, 1970.
COM PLA INT

The United Sta tes of America, plaintiff, by its attorney s, acting und er the direct ion of the  Attorney General  of the United States,  brings  this  action  and complains as fol low s:
I

JURISD ICTION  AND VENUE

1. This complain t is liled and these proceedings are  institu ted  aga ins t the defe ndant under Section 4 of the Act of Congress of J uly  2, 1890 (15 U.S.C. § 4),  as amended, commonly known as the  Sherman Act, in orde r to prevent and res tra in a continuing viola tion by the defendan t as hereinafter alleged, of Section 1 of the Sherman Act (15 U.S.C. S I) .
2. The defendant named herein mainta ins its princ ipal place of business, transa cts  business and is found within the Nor thern Distr ict  of Ohio, Eastern Division.

II

TH E DEFENDANT

3. The Standa rd Oil Company, an Ohio co rporation  (he rei na fte r referred to a s “Sohio” ), is made the  defendant herein. Sohio is a corp orat ion organized and exis ting unde r the  laws of the  Sta te of Ohio a nd has  its  principa l place  of business a t Cleveland, Ohio.
II I

DE FIN ITION S

4. “TBA'' means tires,  ba tteries and autom otive  accessories.5. “Service s tat ion s” means those business estab lishmen ts th at  sell  motor fuels, moto r oils, lubricants , and  TBA to consumers, and usua lly perfo rm main tenance and  minor repair services  on motor vehicles for consumers.
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6. “Commission sta tion s" means those Sohio service sta tions th at  a re  supplied 
motor  fuels, motor  oils, and TBA under term s of defend ant ’s sta ndard  form 
"Commission Manager Agreem ent" and are  operated by “commission managers” 
under the  terms of t ha t agreem ent.

IV

CO-CONSPIRATORS

7. Various corp orat ions  and  individuals not made defendants  here in partici
pated as co-conspirators  in the offense alleged he rein  and  have performed ac ts and 
made stat eme nts in furthera nce thereof.

V

TRADE AN D COMMERCE

8. Sohio, including its  subs idiar ies, is a ma jor  inte gra ted  company in the 
I>etroleum industry . It  is engaged in explora tion  for  the production  of crude oil 
in the States of Texas , Louisiana,  Kansas, Arkansas, Mississippi, Oklahoma, 
Wyoming, Kentucky, Michigan, Illinois , and  Indiana. It  transp ort s such crude  
oil from those sta tes  into  the Sta te of Ohio through  pipelines in which it  has 
a sub stantial proprieta ry inte res t. Sohio o perates  refine ries located at  Lima and 
Toledo, Ohio. The petro leum products  it  produces at  these refine ries include 
motor  fuels, motor  oils, hea ting  fuel oils, heavy fuel  oils, lubricants,  a nd asphalt. 
Sohio purchase s TBA produc ts from various ma nufac turers  located througho ut 
the  United State s. Sohio markets these petro leum prod ucts  and  TBA products 
prim arily in the  Sta te of Ohio. Subs idiar ies of Sohio ma rke t these  products 
under various tra de  names  in Ohio and 20 other  a dja cent and  Ea ste rn Seaboard 
States. The sales and  revenues of Sohio and its subsidiarie s in 1969 were in excess 
of $1.4 billion.

9. There are approximately  14,102 serv ice st ations in  Ohio. Approxim ately 2,946 
of these  service  sta tions obta in motor  fuel, moto r oil, and  TBA prod ucts  from 
Sohio and  marke t these  prod ucts  to consumers und er the  tra de  name  “Sohio”.

10. Sohio owns or leases 2,116 of the service  sta tions th at  se ll products  under 
the  Sohio trade  name. Of these, 328 are  company sta tions and, as  of  April , 1969, 
104 of these  sta tions were commission stat ions , operated  pursu ant to the  Com
mission Manager Agreement. The  company sta tions ar e dispersed througho ut 
the  S tat e of Ohio an d a re  in comi>etition with the  commission stat ions . All send ee 
sta tions owned o r leased by defendan t a re equipped  wi th pumps, tanks, and o ther  
dispensing equipm ent belonging to Sohio.

11. In  operating commission stations,  commission man agers assume expenses  
and  risks of independent businessmen. These expenses and  risks are  not borne 
by the  managers of Soliio's company stations,  who are  employees of Sohio. For 
example, under the  term s of the Commission Manager Agreements, the  com
mission manager  pays the wages of all sta tion  employees, and is solely responsible 
for  thei r acts  and  omissions. The commission man ager is also responsib le for 
income tax  withholding with respect to sta tion employees, and  for the employer 
port ion of social security,  workmen’s compensation and unemployment in surance 
payments with  respec t to such employees. The commission manager  is required, 
by the  terms of the  Commission Manager Agreement, to car ry and pay for his 
own l iabi lity  insu rance policy, under which Sohio i s also protected.

12. The commission manager receives commissions on the  sales of Sohio prod 
ucts. With respec t to motor fuels, the commission is a sta ted  number of cents per 
gallon sold. With respect to TBA, moto r oils and  anti freeze, the  commission is 
a percentage of the  retail  price. The commission man ager is enti tled,  for  his 
own account, to perfo rm customer send ees and  to purchase  from others  for 
resa le such othe r prod ucts  as Sohio may approve. The  commission manag er’s 
income is determined solely on prolit s (or  losses) from operating the  stat ion, 
which profits  (or losses) consist of his revenues from sales and services less his 
business expenses.

13. The defend ant  is the  principa l supp lier of moto r oil and  TBA products  
to service  sta tions operated  und er terms of any of its sta ndard  form contract s, 
including the Commission Manager Agreement. The  d efenda nt circ ular izes  q uar
terl y a “Price Guide” to all its  company sta tions and  to  all service sta tions 
supplied  under term s of one of its  sta ndard  form contrac ts, including the  Com
mission Manager Agreement. The “Price Guide"  sets  for th so-called “Suggested
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Retail Pric es” for  motor  oils, lubr ican ts, services, and TBA products. The Commission Manager Agreement author izes the  commission manager  to jjerform for his own account only those customer services listed  in Soliio’s “Pri ce Guide” and only at  prices therein specified.
14. The motor  fuel and motor oil business in Ohio is a highly concentra ted indu stry , with  relat ively  few large integrated oil companies supplying the bulk of the motor  fuel sold in the  State. Sohio accounts for  approx imately 30 per  cent of the  motor  fuel sold in Ohio. The bulk of the motor fuel sold by defendant in Ohio is sold under the trade  name “Sohio” ; the b alance of the  motor fuel sold by defe ndant in  Ohio is sold under the tra de  name “Fleetwing”.

VI

O FF EN SE CHARGED

15. Beginning in or about September 19G8, and  cont inuing there aft er up to and including the  date  of the  filing of this  complaint, the defend ant  has  engaged' in a combination and conspiracy with  the commission managers in unreasonable restr ain t of the aforesaid  trade  and  commerce in viola tion of Section 1 of the Sherman Act (15 U.S.C. § 1 ). Such offense will continue unless the relief hereina fte r prayed for  is granted.
16. The aforesaid combina tion and  conspiracy consists of a serie s of wri tten con trac ts and  concer t of action among the  defendant and its  commission managers, who are  p arti es to defendant’s standard  form Commission Manager Agreement, th e su bstant ial terms  of which are  th a t:

(a)  The commission managers will sell motor fuels, motor oils, and TBA products  obtained from defendant, and will perform customer services au thorized by defendan t, a t prices fixed by the defen da nt ;(b) The defe ndant will sell motor fuel, motor oil, TBA products and perform services at  company sta tions at the same prices  which it fixes for the commission sta tion s ; and
(c) The commission managers will purchase  from others  for resa le only such products  as a re  approved by defendant.17. In fur therance of the  a foresa id combination and conspiracy the  defendant and its  commission managers  have done those things which, as hereinabove alleged, they combined and conspired to do.

VII

EF FE CTS

18. The aforesaid offense has had the  following effects, among ot he rs :(a)  Prices of defendant' s petroleum products and of TBA products and services purchased at  defend ant ’s service sta tions have been fixed at  arb itra ry  and non-compet itive leve ls;
(b) commission managers have been deprived of their  rights  to  determ ine their  own sales  prices and  the prod ucts  and  services  they will offer;(c) competi tion among commission managers and between  them and defendan t has been elimina ted ; an d
(d)  consumers have been deprived of the opportuni ty of purchasing petro leum products, TBA products  and service work in a free  and competi tive market.

PR AY ER

Wherefore, plain tiff pra ys:
1. Th at  the  Court adjudge  and decree that  the combination  and conspiracy between defendant and  the  commission managers is in unreasonable  re st ra in t of inter sta te tra de  and  commerce and  in violation of Section 1 of the  Sherman Ac t2. Th at the  defendant and its  successors, officers, d irectors, managers, agents , represen tatives, employees and  a ll oth er persons or corp orat ions  acting or claiming to act, under, thro ugh  or on behalf of them or any of them, be perpetua lly enjoined and  res tra ined from continuing, in any manner, to car ry out, direc tly or indirectly, the  agreements hereinabove alleged and  from engaging in any othe r agreements  ha ving a like  or  similar  purpose or effect.3. Th at the  defe ndant be requ ired to revise its  Commission Manager Agreements so as  to conform to the provisions of the  judg men t ente red herein.
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4. That  the defendant be perpetually enjoined, directly or indirectly, from:
(a) Fixing the prices at  which any service station  other than a company 

station can sell motor fuel, motor oil and TBA and perform services; and
(b) restric ting the products or services which any service station other 

than a company sta tion can offer for sale.
5. T hat the plaintiff have such other, fur the r and different relief as the Court 

may deem appropriate  or necessary.
6. Tha t the plaintiff recover its taxable costs.

J ohn N. Mitchell,
Attorney General.

Richard W. McLaren,
Assistant Attorney General.

Baddia J. Rashid,
Carl L. Steinhouse,

Attorneys, Department of  Justice.
Robert M. Dixon,

Investigator .
JonN A. Weedon,
Robert S. Zuckerman,

Attorneys, Department o f Justice  Ant itrust Division,
Cleveland, Ohio.

2
Department of Justice, 

Washington, D.C., May 2, 1973.
George J. Dunn, Esq.
Legal Department,
The Standard Oil Co.,
Cleveland, Ohio.
Re : United States v. The Standard Oil Co.

{Ohio), civil action No. C 70-895
Dear Mr. Dunn : This is in response to your lett er of Februa ry 20, 1973, re

questing our opinion as to whether the “I” management program will be con
sistent with the recently filed judgments in the above-entitled case.

The statements in this lett er are based on a review of the Sohio Company 
Service S tation Manual dated October 1972, and the Compensation and Opera
tion Schedule (Company Stat ion—I) referred to in your letter.  Specifically, the 
review is not based on other documents which Sohio has submitted from time 
to time nor on Mr. Donaldson’s lette r of February  19, 1971. ‘

In addition to the representations made in your letter,  we note your oral rep- / 
resentation  that the “I” managers will make no capita l investment in the service 
station.

Based upon our review we find no inconsistency between the proposed final 
judgment and the terms of the aforementioned document. However, as you are 
aware, it is impossible to anticipate how* a given program will operate in actual 
practice, and pursuant  to our usual policy, we reserve the right to reopen the 
whole question should operations under the “I” management program raise 
any questions under the final judgment or the ant itrust laws generally.

Sincerely yours,
Thomas E. Kauper,

Assistant Attorney General,
Ant itrust Division.

3

U.S. District Court for the Northern District of Ohio, Eastern Division

United States of America, plaintiff, v. The Standard Oil Co. (an Ohio cor
poration). defendant. Civil Action No. C 70-895.

FINA L JUD GM ENT

Plaintiff, United States of America, having filed its complaint herein on Sep
tember 18, 1970, the defendant, The Standard Oil Company, an Ohio corpora
tion. having filed its answer on November 23, 1970, and plaintiff and defendant, 
by their  respective attorneys having each consented to the entry of this  Final 
Judgment without tria l or adjudica tion of any issue of fact or law herein and 
without this Final Judgment constituting evidence or an admission by either 
of the partie s with respect to any such iss ue :
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Now, therefore, before any testimony has been taken and without  tria l or adjudication of or finding of any issue of fact or law herein, and upon consent of the parties as aforesaid, i t is hereby
Ordered, adjudged and decreed as follows :

I
This Court has jurisdict ion of the subject mat ter herein and of the parties hereto. The complaint states claims upon which relief may be granted against the defendant under Section I of the Act of Congress of July 2, 1890, entitled “An act to protect trade  and commerce against unlawful restr aints  and monopolies,” commonly known as the Sherman Anti trust  Act, as amended.

II
As used in this Final Ju dgm ent:
(A) “Defendant” shall mean The Standard  Oil Company, a corporation organized and existing under the laws of the State of Ohio with its principal place of business in Cleveland, Ohio.
(B) “Person” shall mean an individual, corporation, partnership, firm, association or any other legal or business entity.(C) “Service station"  shall mean a business establishment tha t sells motor fuels, motor oils, lubricants, tires, batteries and automotive accessories to consumers, and usually performs maintenance and minor repai r services on motor vehicles for consumers.
(D) “Company station” shall mean a service station  for which defendant bears substantially  all the financial risk of operation of the service station business. Defendant shall be deemed to bear such financial risk (1) if the service sta tion, including its  equipment and inventories, is either owned, leased, possessed or otherwise controlled by defendant, (2) if the service station is managed and staffed by employees of the defendant, and (3) if the manager of the service station  is compensated by defendant for the performance of all of his duties in a total amount each calendar  year which on an annual rate basis is not less than the minimum amount hereinafter  defined. The term “minimum amount” as used herein shall mean $5000 per year, escalated upwards or downwards, as the case may be, each calendar year  beginning with 1974 in direct proportion to any percentage of change in the U.S. Consumer Price Index of the Bureau of Labor Statis tics of the U.S. Department of Labor between January of such calendar  year and Janu ary of the preceding calendar year. The defendant may compensate such manager by salary, commission, bonus, or otherwise, or any combination thereof.
(E) “Products” shall mean motor oil, tires, batteries and automotive accessories and each of them.

III
The provisions of this Final Judgment shall be binding upon defendant and upon each of its officers, directors, personnel, agents, subsidiaries, successors and assigns, and to all those persons in active concert or par ticipation with any of the above who shall  have received actual notice of this Final Judgment by personal service or otherwise. None of the provisions of this Final Judgment shall apply outside of the United States of America, its territories  and possessions, to activities which do not affect the foreign or domestic commerce ofthe United States.

IV
(A) Defendant is ordered to terminate and cancel within ten (10) months from the date of entry of this Final Judgment all of its Commission Manager Agreements under its present standard form, whether now existing or entered into prior to the expiration of such ten (10) months, with iiersons engaged in managing service stations.
(B) Defendant is enjoined from entering into any agreement, combination or understanding with any person to fix or stabilize the prices of motor fuels, motor oils, lubricants, tires, batteries, automotive accessories or maintenance or repai r services offered at  service stations other than company stations.(C) Defendant is enjoined from entering into any contract, agreement or understanding with any person operating a service station  o ther than a company station tha t such person shall not deal in the products of a competitor or competitors of defendant.
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v
(A) For  a period of five (5) years, defend ant  shal l file with the Department 

of Jus tice copies of all forms of agreemen t used by defendant with  employees 
at  company sta tions .

(B) For  a period of five (5) years, defend ant  shal l file with  the Departm ent 
of Jus tice on each ann ive rsa ry date of the  ent ry of thi s Fin al Judgment  a 
report set ting  for th the  steps which it has  taken dur ing  the prior yea r to advise 
defend ant ’s app rop ria te officers, dire ctor s and management personnel of its 
and  th eir  obligations under thi s Final Judgm ent.

VI
For  the  purpose of dete rmin ing or securing compliance with  thi s Fin al Judg 

ment, and for no o ther  pu rpose:
(A) Any duly author ized rep resentativ e or represe ntat ives  of the De part

ment  of Jus tice  shall,  upon wr itte n request by the  Attorney General or the  
Ass istant Attorney General in charg e of the An tit rus t Division, and on reason
able notice to defendant , made  to its princ ipal office, be pe rmit ted, subject to any 
legally recognized p riv ile ge :

(1) access dur ing the office hours  of defendant to all books, ledgers, ac
counts, correspondence, memoranda  and other records and documents in the 
possession, custody or under the  control of defen dant relatin g to any ma tters 
conta ined in th is Fina l J ud gm en t; and

(2) subject to the  reasonable convenience of defendant and  without  re
str aint  or inte rference from it, to interview  officers or personnel of defen dant 
who may have counsel present, rega rding any such mat ters .

(B) Upon w ritt en  request of the Attorney General or the Ass istant Attorney 
General in charge of the  An tit rust Division, defe ndant shall  subm it such add i
tional reports in writin g with respect to the ma tte rs conta ined in thi s Fina l 
Judg ment as  from time to time may be requested.

No information obtained by the means provided for  in this  Section VI shall 
be divulged by any rep resentativ e of the  Departm ent of Jus tice to any person 
other tha n a duly author ized represe ntat ive of the Eexecutive Branch of the 
United  Sta tes  except in the course of legal proceedings  to which plaintif f 
is a party  for the purpose of secur ing compliance with this  Fina l Judgment  or 
as otherwise  required by law.

VII
Jur isdiction is retained for the purpose of enabl ing eith er of the par tie s to 

thi s Final Judg men t to apply  to this Court at  any time for such fu rth er  orders 
and  d irect ions as may be necessary or app rop ria te for  the cons truct ion or ca rry 
ing out of thi s Final Judgment, for  the  modification of any of the provis ions 
conta ined herein , for the enforcement of compliance ther ewi th, and the  pun ish
ment  of the  v iolation of any of the  provis ions conta ined herein.

4
D epa rtm en t of  J u st ic e ,

May 2,1973.
The Departm ent of Ju stice  filed a proi>osed consent judgment today proh ibit ing 

The Standard  Oil Company of Ohio (Sohio) from fixing prices of gasoline and 
other products  and  services at  any of its  independ ent service stations.

Attorney  General Richard  G. Kleindienst said  the  complaint, which termi
nated a civil an tit ru st  sui t brou ght  again st the  company on Septem ber 18, 1970, 
was filed in U.S. Distr ict  Court in Cleveland, Ohio.

The s uit  charged th at  Sohio had  vio lated  Section 1 of the Sherman Act through 
a series of agreements with  its commission managers who operated  service  sta
tions  in the  S tate of Ohio.

The  o riginal su it had charged that , in ope rating their  service  stat ions, Sohio’s 
commission managers assumed the  risk s of independent businessmen. These 
risks and the expenses of opera tion,  including the  ownership  or contro l of the 
sta tio n’s equipment and  inven tories , are  not assumed by managers of Sohio’s 
company sta tions who, und er the  terms of the  judgment, are  required to be em
ployees of Sohio.

The complain t charged th at  the  commission man ager agree ments requ ired  
the  managers to sell gasoline and other service  sta tion prod ucts  obta ined  from 
Sohio at  prices fixed by Sohio, and res tric ted  the commission  man agers to pu r
chas ing for resale only those products  approved  by Sohio.
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Assistant  Attorney Genera l Thomas E. Kauper, in charg e of the  An titrust  Division, said  th at  the  proposed judgment prohibits  Soldo from fixing prices of gasoline, motor oil an d other service sta tion products and  services a t any service sta tion  other  than a company stat ion.
A company stat ion is defined in the proposed judgment as one for which Soldo bears  substantially all the  financial risks of operat ion.The judgment also forbid s Sohio from ente ring  into  agreements with  noncompany sta tions which will requ ire those stat ion s not to deal in the products of a Sohio competitor.
Company stat ions are  also  requ ired  by the  judgmen t to be staffed by employees o f the  defen dant.  The judgmen t leaves the method of compensating the  mana ger of a company stat ion,  beyond a specified minimum amount, up to the option of Sohio.
As of April 1969, 104 of Sohio’s 2,000 service sta tions in the  Sta te of Ohio were operated  under a commission manager arrangemen t. The proposed judgment requ ires  Sohio to  cancel any such agreemen t which is still  in effect under its previous standard  form.
Sohio is the  larg est marke ter  of gasoline  in the  Sta te of Ohio and had tota l 1971 revenues of about $1.4 billion.
The Departm ent has also advised Sohio by le tte r t ha t the Departm ent does not view Sohio’s “I” management program as inconsistent with  the  proposed judgment. Under this  incentive management program, sta tion managers, although compensated by commissions on sales, have no capi tal investme nt or risk  in the opera tion of the  service sta tion they manage.
Comments to the  Departm ent of Jus tice and the Court rega rding the  proposed judgment are  invited from members of  the  public dur ing the  30-day waiting period prio r to the  judgment becoming final.

5
U.S. D ist rict  Court, Norther n D ist rict  of Ohio , E ast ern  D ivision

United Sta tes  of America, Pla int iff v. The Standa rd Oil Co., Defendant. Civil actio n No. C 70-895, Judge Thomas  D. Lambros.
BRIEF, AM ICUS  CURIAE, BY NOR THE RN OHIO PETROLEUM RETAILE R’S ASSOCIA TION

OPPO SING PROPOSED CON SEN T ENT RY BETWEEN PL AIN TI FF , UN ITED STATES OFAMERICA AND DEFENDAN T, TH E STANDARD OIL CO.

The with in action  was origina lly filed by the D epartment of Just ice  on or  about September 18, 1970, and is the outgrowth  of a complaint init ially filed, on or about Jan uary 28, 1969, by the Northe rn Ohio Petroleum Re tai ler ’s Association, a trade organization of independent sendee sta tion opera tors, with  the Fed era l Trad e Commission in  Washington, D.C. Within a matt er  of severa l weeks a fte r the  complaint was filed wi th the F.T.C., t he Department  of Just ice  “assumed jur isd ict ion ” of the complaint  a nd—much la ter—as indicated, on September 18, 1970, filed the with in an ti- tru st case.
Presently,  thi s Honorable Court is being asked to approve the  term inat ion of the with in an ti- tru st proceeding by consent judgmen t and order, thereby presumably resolving the issues presented in this  case on a voluntary’ non-li tigated agreement  basis.
The Nor thern Ohio Petro leum Retai ler ’s Association (concisely known and hereaf ter  refe rred  to as NOPR A), respectful ly submits to this  Cour t th at  the proposed “Fina l Judgment”, in the na tur e of a consent decree, should eith er be total ly rejec ted and the  case litigated or, ordered “amended” to include the elimination of w hat  is categorized as  the defen dant Standa rd Oil Company’s Company Stat ion-I, system of marketing,  also known as the  “Incentive Manager or I Manager  System”. NOPRA submits to this Court that  the proposed consent judgment or  decree, while presumably and on its face accomplishing the objective sought in the  within Complaint, does not in fact so do, inasmuch as the defendant, SOHIO, and apparen tly with  the direct  if not tac it approval  of the Department of Justice, has done nothing more tha n sub stit ute  a “new name” given a revised look to, and in effect cosmetically changed  the  face of the “Commission Manager” marketing device, claimed in the law sui t to be a pricefixing device and anti-competitive scheme. Consequently, for the  Court to approve the  proposed decree to resolve the  price-fixing sui t would do nothing more than permit  the same objectionable marke ting  sys tem to be used by SOHIO . . . “Incentive  Manager  in lieu of Commission Manager”.
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For purposes of background information the plaintiff, United States of 
America, states  certain  information in its Complaint, tha t should be noted : 
In Ohio, there  were, as/of September 18 of 1970, when the Complaint was tiled, 
approximately 14,012 service stations  of all brands. Of the total, approximately 
2,946 of such total number of stations marke t petroleum products, etc., under 
the “SOIIIO” brand name. SOIIIO itself, owned or leased 2,116 of the service 
stations, and directly operated 328 of them as company stations  and, as of 
April, 1969, 104 as “Commission Manager Stations”, pursu ant to a Commission 
Manager Agreement. (SEE: Exhibit A for sample copy of agreement) Further, 
as stated  by the government, the company stations  are dispersed throughout 
the State of Ohio, and were /are  in competition with the commission stations. 
So too, all service stations owned or leased by SOIIIO are equipped with 
pumps, tanks, and other dispensing equipment belonging to SOIIIO.

The Plaintiff, United States  of America, in i>aragraphs 11 and 12 of the 
Complaint, defines the methods of operation as a "Commission Manager Station”, 
and further  states  in paragraph 16 (a) to (c) the primary objectionable 
points of the  use of the "Commission Manager” system of marketing . . .  all of 
which relate directly or indirectly to sales of SOIIIO products of all types, 
at  prices fixed and determined by defendant SOIIIO. Parag raph 18, Sub-sec
tions (a) to (d) further  amplify the ultimate effect of the use of such "Com
mission Manager” syste m:

(a) Prices of defendant’s petroleum products and of TBA products and 
services purchased at defendant’s service stations have been fixed at  arbi
trary and non-competitive levels;

(b) Commission managers have been deprived of their rights to determine 
their  own sales prices and the products and sendees they will offer;

(c) Competition among commission managers and between them and 
defendant has  been eliminated : and

(d) Consumers have been deprived of the opportunity of purchasing 
petroleum products, TBA products and service work in a free and com
petitive market.

At the time of the initial  government complaint, the prevailing rate  of com
mission paid to and earned by the “Commission Manager” was approximately 
4.500 per gallon on regular  gasoline and 5.000 per gallon on premium gasoline. 
From such monies or gross income, the “Commission Manager” was expected 
to pay his expenses including payroll, insurance, utilities , etc. Various other  and 
diverse provisions regulat ing SOHIO—“Commission Manager" relations were/ 
are included in the agreement, which will not be commented upon in detail but 
the end effect of which strictly regulated the "Commission Manager” in the 
manner in which he conducted his so-called independent business, but which in 
effect gave him little discretion, if any, in conducting his business.

Since the filing of the governmental action, the defendant Standard Oil Com
pany (SOHIO) has followed a course of conduct designed to eliminate the im
port of business operations defined as “Commission Manager Stations” but has 
in lieu thereof subst ituted a hybrid similar  to tha t of “Commission Managers”, 
which we submit is still essentially the same objectional system which is the 
subject matter of this lawsuit. The introduction and modification of the old 
system (Commission Manager) into the so-called new system (Incentive  Man
ager), and justification for the so-called new system, all hinges on the Court 
accepting and approving the proposed Final Judgment (Consent Decree) in 
general, and specifically paragraph II (D), in particular, defining “COMPANY 
STATION”. The definition and paragraph are as follows:

“Company Station shall mean a service sta tion for which defendant bears 
substant ially all the financial risk of operation of the service station busi
ness. Defendant shall be deemed to bear such financial risk (1) if the service 
station, including its equipment and inventories, is either owned, leased, 
possessed or otherwise controlled by defendant, (2) if the service station  
is managed and staffed by employees of the defendant, and, (3) if the man
ager of the service station  is compensated by defendant for the performance 
of all of his duties in  a total amount each calendar  yea r which on an  annual 
rate basis is not less than the minimum amount h ereinafter defined. The term 
“minimum amount” as used herein shall mean $5,000.00 per year, escalated 
upwards or downwards as the case may be, each calendar  year beginning 
with 1974 in direct proportion to any percentage of change in the U.S. Con
sumer Price Index of the Bureau of Labor Statistics  of the U.S. Department 
of Labor between Janu ary  of such calendar  year and January of the pre-
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ceding calendar year . The defe ndant may compensate such manager  by salary, commission, bonus, or otherwise, or any combination thereof.”
As applied  to the  proposed Final Judgm ent, here objected to, and as related to the definition of “Company Sta tion”, an “Incentiv e Manager or I-Manager” would be considered an employee of SOHIO, compensated from a commission earned on the sale  of petroleum products (ave rage  3.30 on regula r gasol ine and 3.80 on premium gaso line ), plus fu rth er  vary ing commission based on sales  of TBA items and  services. From such commissions earned, the  “Incentiv e Manage r” (and  sim ilar  to Commission Man ager ), would have deducted from his commissions earned, the Gross Payroll  Expenses of his employees, and  any sho rtages an d/or  overages . . . with  shor tages and  overages includ ing both reported amounts and  amounts determined by an  audi t. Further,  SOHIO reserves to i tse lf the  right to charge again st the  compensation othe rwise payable,  an amount up to, but not in excess of, the  first  .$50.00 associated  with  damage claims due to loss, allegedly caused by fau lty  service  work or oth er negligence. Of furth er and  spec ial int ere st to note, is th at  SOHIO would issue i ts own checks to  s tation employees, as well as the  “I-Manager” himself, as contras ted,  with  the  method used unde r the “Commission Manager System” . . . but in a ll events, the  payroll expenses of operation  of the  sendee  sta tion  all come from commissions  earned  by the “Incentive Manager”. Explicit ly, the  deduction of payroll expenses of opera tion from the “I-Manager’s” commission is sim ilar to the  deductions for payroll expenses incu rred  by a “Commission Manager”. Conversely, SOHIO’s reservatio n of the  right to charg e aga ins t the  “I-Manager’s” compensation, the first $50.00 associated  with  damage claims due to loss allegedly caused by faulty service work or other negligence, is tota lly inconsistent with  SOHIO’s company policy as associated with its  true  employees, who arc not so charged . If  the “I-Manager” is an employee, why should he be charged anything?
A brie f comparison of cer tain main poin ts between the  “Commission Manager System” and the  “Incen tive Manager System” is in o rd er :

Under the Commission Manager Sys tem
Essen tially , all  investments at  a service  sta tion und er thi s system pur portedly we re/are  made by SOHIO. The commission earned  by the  dealer on petroleum sales was approximate ly 4.50 on regular gasol ine and 50 on premium gaso line;  the commission on TBA sales was the  same as in company opera ted stations.  SOHIO pays for al l ja ni to r supplies, all util itie s, pays 50/50 on hosp ital ization insuranc e costs for the manager  and his employees and  pays  all workman’s compensation premiums. The Commission Manager  stil l pays for and  is obligated for costs of rubbish hauling, windshield wipes and liability  insurance,  not including loss of company merchandise and equipment.

Under the Ince ntive Manager Sys tem
All inves tments within the  sta tion are  purportedly made by SOHIO, including equipment, merchandise , and all expenses, excluding payrol l costs and losses due to faulty service work or other negligence. The commissions earned by the “Incentive  Manager” (as con tras ted  to the  commission earn ed by the  Commission Manager ), have  been reduced  to 3.30 on regula r gasoline sales and  3.80 on premium gasoline sales. The difference of 1.2$ between the  commissions und er by the “Commission M anager” . . . 4.50 on regu lar  gasoline and 50 on premium gasoline . . . are more than  sufficient to pay for all the expenses incident to the oi>eratiou of a service stat ion. Consequently, SOHIO has more tha n sufficient monies to pay overhead costs, excluding payro ll costs, for  it  to wan t to have its “Incentive  Manager” sta tions considered as company-operated stat ions, with the associated  right to dete rmin e pricing policies, of its products  and services.Referring once aga in to the  definit ion of a “Company Sta tion” as defined in Section II  (D) of th e proposed  “Final  Judgment” (Consent Decree), such definition as applied to SOHIO’s operation  perm its a varie ty of changes in opera tion of a service stat ion, so as to give the “Incentive Manager” system a new look of respectability . . . BUT, the most major and crucial  fac tor in the opera tion of a stat ion under thi s system has not and could not as a practic al matt er  been changed by SOHIO. That is, the  employees of the “Incentive Manager” stat ion are still  paid out  of such manag er’s earned commission.



Under the Commission Manager System (As to Payment  of Wages)
Under this system the service station employees were /are paid out of the 

Commission Manager’s sta tion commissions. He, the Commission Manager, made 
out the payroll and paid the employees out of the station income on his 
personal check or in cash ; and, all this from a higher base commission on the 
sale of petroleum products and other TBA products and services.

Under the Incentive Manager System (As to Payment of Wages)
Under this most-similar system, SOHIO now pays the employees as well as the 

Incentive Manager, with company checks, creating  the impression tha t they 
are company employees; but, the full wages and commissions earned by the 
employees are deducted from the Incentive Manager’s commission at  pay period. 
Consequently, th is in effect makes the Incentive Manager an employer with the 
responsibility and burden of operating the s tation still being his, and not SOHIO 
by and through its company supervisors. Likewise, all shortages in stock and cash 
are the responsibility of the Incentive Managers, as is the responsibility of hiring 
and tiring, as well as setting the rate  of employee pay. Conversely, the 
“I-Manager.” acting as an employer for all p ractical  reasons, has no lease and /or 
other agreement with SOHIO (As in typical company-dealer lease and /or con
signment relations), and can summarily be tired at the whim and caprice of 
SOHIO. As a fur ther item of interest, employees working for an “Incentive Man
ager” cannot transfer  on a temporary basis, if desired, between such “I-Manager" 
station and a true  company operated “salary station,” where employees, including 
a manager, are paid salary or hourly rates. If the employees working for an 
“I-Manager” are true employees, why can’t they transfer? Obviously, because 
they are  not true employees of SOHIO, but in fact of the “I-Manager” dealer- 
employee who himself is not a true employee but in fact an employer-dealer, 
being manipulated by SOHIO ju st as such employer-dealer was and is manipu
lated as a “Commission-Manager.”

W HY TH E NECESSITY FOR EI TH ER  SOHIO  “ COMM ISS ION  MANAGER S”  OR “ INC ENTIV E 

MANAGERS” ?

We submit tha t it is more than obvious tha t SOHIO wishes to use the “Com- 
mission/Incentive Manager” method of marketing operation for two important 
reasons :

(1) Use of e ither  of the two named methods, of similar  import, permits 
SOHIO to establish the prices at which its i>etroleum products, services, and 
TBA items are to be resold to the consuming public and restricts the sale 
of items to those tha t SOHIO wishes to be stocked and made ava ilable for 
retail  sale. Such marke ting system(s) effectively enables SOHIO to set the 
prices of all products handled at arb itra ry and noncompetitive leve ls; the 
managers (whatever we call them) have been deprived of thei r right  to 
determine their  own sales prices and the products and services they will 
offer; competition among the managers (either name) and between they and 
SOHIO ; has been eliminated; and, the consuming public has  been deprived 
of the opportunity of purchasing petroleum products, TBA products and 
service work in a free and competitive market and economy.

(2) Use of either  of the two named methods, of similar  import, enable 
SOHIO to operate a multitude of service s tations  at carefully selected and 
strategic locations, as so-called “company stations”, with virtua l absolute 
control over marketing policies, without leasing them to independent serv
ice station operators, in competition with each other, and in such manner 
and device tha t SOHIO does not have any financial or legal obligations 
associated with unionization of its true company-operated stations. Thus, 
if a station  were truly operated as a company station, true employees of 
SOHIO would be entitled to the following benefits:

(a) Membership in a labor union.
(b) Straight time for 40 hours of work.
(c) Time and one-half over 40 hours of work.
(d) Double time on Sundays.
(e) Double time and one-lialf on holidays.
(f) Seniority rights.
(g) Paid vacations.
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(h) All employees shall par tici pate in all SOHIO benefit plans andno employees shall  be disc riminated against.(i) Aggrieved employees, have a formal grievance procedure.(j ) Nine (9) paid  holidays.
(k) Hos pital ization insuranc e (Blue Cross) ; one-ha lf of which is paidby SOHIO.)
(l) Employees a re  paid an  hour to buy uniform s.(m ) Partic ipa tion in a  ret irem ent  fund.(n) Eligibility  to p art icipat e in a stock-purchase  plan.(o) Opportunity  for  promotions.
(p) Paid sick leave.

Under the two rela tively sim ilar  methods of marketing  opera tion refe rred  to in this brie f . . . “the Commission Manager” and “Incentiv e Manager” system, the  assertion is made by both plaint iff, United Sta tes of America and  defendant. The Standard Oil Company, that  the manager  is an “Employee,” as  is the managers’ employees, and th at  therefore the marketing  systems are  legal and SOHIO has the right to s et and determine  pr icing  policies  and the like. Logically, this  is absu rd and the proposal itse lf incomprehensible!If the managers are  tru ly employees, they correspondingly are  ent itled to be members of the union . . . with all the  consequent  benefits derived from the SOHIO-Union collective bargain ing agreem ent. If  they are  not employees . . . then logically the “Incentive Managers”—as compared to the “Commission Manager s” are independent service  sta tion operators and not subject to the absolute and res tric tive  control of SOHIO. If  the managers  are  nei ther  employees nor employers, than WHAT are they and  why are  the  marketing systems of sim ilar  natu re, allowed to exist  in the SOHIO operat ions and in the competi tive American economic system? I f  the system # are nothing more than  a subterfuge  for price- fixing  and restricting compet ition, then they arc illegal and should forth wi th he declared so since fed eral ant i-trust  pol icy is  preeminen t even where  a relationship under private contract laiv may he techn ically  legal, hut where  prices arc controlled hy a supplier as rela ted to the consuming public. (SEE : Simpson vs. Union Oil Company, 377 U.S. 13 (1964))In the ins tan t case, the proposed  “Judgmen t En try ” (Consent Decree)  should be rejected an d/or  significantly modified as requested herein to eliminate  the objectionable marketing me tho ds; tha t, SOHIO in the event it  wishes to resolve this controversy by agreem ent, be direc ted to use in its  marketing system one of thre e (3) non-objectional systems : Fir st, eith er a Dealer-Rental  Method . . . that  is leases with  independent ope rators ; Secondly, the use of “tru e” salary opera ted company sta tions (with benefits of unio niza tion ), so long as such company-operated sta tion s are not used as price-fixing and competit ion restr ic ting marketing meth ods; or, thirdly,  a “Fuel  Consignment Method”, where a dealer invests  in everything but gasoline (gasoline being the  stocking item requi ring the gre ate st dol lar investment) . . . thi s operatio n is sim ilar to “De aler-R ental” with  essential ly the  same lease  terms and  freedom, on the pa rt of the stat ion operator,  to price gasoline and merchandise a t wha teve r price competition  would allow.
As “Amicus Curiae”, a frie nd of the  Court, the Northe rn Ohio Petro leum Reta ile r’s Association (NOPRA) submits to the Court, for its  consideratio n that  the tremendous obligations  owed to the  American consuming motoring as well as general public, require s the highest degree  of responsibil ity on the  part of the United Sta tes government, the petroleum and  marketing  industry in general and, the  Standard  Oil Company in partic ula r, together with the retaili ng industry as an enti rety , to avoid even a “semblance” of suspicion that  dist ribution supplies are  being control led and prices  for petroleum products manip ulated . . . all  a t the  expense of the  public.In this  present day and age of “fear, threat, publicized shortage,  and industry suspicion”, the need for  str ic t scru tiny  of any  proposed “Consent Decree” such as in this case, i s th at  much gre ater .Respec tfully submitted.

Raymond J. Grabow,Atto rney for the 'Northern Ohio Petroleum Ret ailer’s Association, Amicus Curiae.



Northern Ohio Petroleum Retailers Ass’n., I nc.,
Cleveland, Ohio, September 11,1973.

To : Cleveland Plain Dealer.
NOPRA Responds to J udge Lambros Decision, “Blasts J ustice 

Department Policies”
The Northern Ohio Petroleum Reta iler’s Association (NOPRA), and its in

dividual members, recognize the obligation incumbent upon each of us as re
sponsible citizens, to accept and follow decisions rendered by our courts, until 
such time as those decisions are reversed on appeal or changed by legislative 
action. However, none of us have any obligation to, without question or com
ment, regard a ll decisions as being correct in law or in conscience.

NOPRA is extremely disappointed in the decision rendered by Judge Thomas 
D. Lambros, of the United States Distri ct Court, permitting the anti -trus t and 
price fixing case involving the Standard Oil Company of Ohio (SOHIO), to be 
terminated without a full court tria l . . . and simply by agreement between the 
Justic e Department and SOIIIO. We continue to asser t tha t the “Consent De
cree” agreement between the Justice Department and SOHIO is not in the gen
eral public interest . . . but adverse to such public interest and the interests 
of the many small independent service station operators throughout  the country. 
The “Consent Agreement” between the Justic e Department and SOHIO con
tinues to permit essentially the same objectional activities which the Justice 
Department had previously s tated  and agreed—restricted trade, set prices, con
trolled dealer activities, and affected the  public interest through higher gasoline 
and petroleum product prices.

Further, the actions of the Justice  Department in choosing to terminate the 
anti- trust  and price-fixing litigat ion involving SOHIO, without a full court tria l 
and simply by a weak and watered-down "Consent Agreement”, continues in 
effect an objectionable pract ice which the Justice  Department  has followed for 
too many years—tha t of not litigating to full court decision and completion, 
lawsuits involving “Big Oil” and “Big Business” and, tha t of delay in bringing 
lawsuits involving “Big Business” to conclusion.

The Northern Ohio Petroleum Retai ler’s Association now, more than ever, 
recognizes tha t to protect and improve the status of the independent retail 
gasoline dealer, and that  of the general consuming public, will require independent 
legal action to fight “inequities” and objectional and illegal practices within 
the gasoline and petroleum industry. NOPRA fur the r acknowledges tha t it no 
longer has faith  and confidence in the Justice Department . . . and recognizes, 
although sadly, tha t little  if any help will be forthcoming from the Justice 
Department or other administrative departments during the present national 
administration, where the interests of “Big Business” seem to be paramount  to 
the interests of the small businessman and general public.

James V. Cresente,
Executive Director, Northern Ohio Petroleum Retailer's Ass'n.,

Cleveland, Ohio.
7

U.S. District Court, Northern District of Ohio, Eastern Division

United States of America, plaintiff v. The Standard Oil Co., defendant, No. 
C 70-895.

MEMORANDUM opinion and order

Lambros, distric t judge: In this suit brought by the United States of America 
under Section 1 of the Sherman Act, 15 U.S.C. § 1, the question presented is 
whether the Court should enter a proposed consent order stipula ted by the 
parties in this ease. The Court delayed the entry  of the judgment in order to 
consider the brief and arguments submitted by the Northern Ohio Petroleum 
Retai ler’s Association as amicus curiae.

The general policy of the  courts toward consent orders in ant itrust  cases was 
indicated by the Supreme Court in Fox Publishing Co. v. United States, 366 
U.S. 683 (1961). Justice Harlan , shak ing for the unanimous Court, sta ted :

Apart from anything else, sound policy would st rongly lead us to decline 
appellants’ invitation to assess the wisdom of the Government’s judgment
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in negotiatin g and  accepting the  1960 consent decree, at  least in the  absence of any  claim of bad fa ith  or malfeasance on the pa rt  of the  Government in so acting. Id.  689.
See also United  Sta tes  v. CIBA Corp., 50 F.R.D. 507, 514 (1970).In this case, the re is no alle gation th at  the proposed consent  or der  has been theresult  of any bad fa ith  on the  p ar t of the Government or that  the counsel fo r the Government a re  not atte mp ting to represe nt loyally the  bes t int ere sts  of  th e public. Therefore, if the  Court refuses to en ter  the  proposed consent decree  it  must  do so because counsel fo r the Government has im properly assessed w hether  the  terms thereof w ere in the public in tere st.

I.  BACKGR OUND OF T H IS  DI SP UT E

According to the  compla int, defend ant  ac coun ts for  appro ximately  30 per cent of the motor  fuel sold in Ohio. In  September,  1970, defend ant  owned or leased 2,116 service sta tions which sold products under the  Soldo trade  name. As of April, 1969, 328 of these sta tions were known as  “company sta tions” and 104 of these s tati ons  were known as  “commission st ations.”The Government claimed in the complaint th at  managers  in the “commission sta tions” were not employees of defendant and  th at  the following res tric tion s on “commission sta tions” were therefo re viola tive of the  an tit ru st  la w s:(1) price fixing for  products and  services  at  rat es which are  the  same as those cha rged  in “company sta tions.”
(2) res tric ting those items sold by “commiss ion sta tion s.”The Government apparently  conceded that  managers of the “company sta tio ns” were agents of defend ant  and sough t only to obta in an injunction again st price lixing and product res tric tion  in any service sta tion other tha n a “company sta tion.”

According to the compla int, the reasons t ha t manage rs of “commission st atio ns"  were not employees w as th at  defendant did not bear the risk of loss, th at  defe ndan t did not pay the  managers or employees, and  th at  defe ndant did not car ry liab ility  insurance.
II . PROPOSED CO NSEN T ORDER

The proposed consen t order would abolish  the  “commission sta tions,” would enjoin price  fixing and  product res tric tion  in any  service sta tion other tha n a “company station, ” and would define “company st ati on” as follows :Company sta tion shall mean a service sta tion for  which defend ant  bears  substantially  all the financia l risk  of operation  of the service sta tions business. D efen dant sh all be deemed to  bear such financial risk  (1) if the  service stat ion, including its equipment and inventories,  is eith er owned, leased, possessed or otherwise contro lled by defendant , (2) if the service sta tion is managed and staff ed by employees of the defendant, and (3) if the  m anag er of the service sta tion is compensated by defend ant  for  the  perfo rmance of all  of his duties in a tota l amount each calend ar year which on an annual rat e basis  is not  less than the minimum amount hereinaf ter  defined. The term  “minimum amount” as used h erein  shall  mean $5,000 per ye ar escalated upwards  or downwards, as the  case may be, each calendar year beginning with  1974 in dire ct proportion to any percentage of change in the U.S. Consumer Price Index of the Bureau  of Labor Sta tis tics of the U.S. Department of Labor  between Janu ary of such calend ar yea r and Janu ary of the preceding cale nda r year.  The defe ndant may compensate such manager  by salary, commission, bonus, o r otherwise, o r any combination thereof.In essence, the  proposed definition  includes the  requ irements that  defe ndant assume some of the risks of the stat ions , th at  it  pay a minimum salary  to the manager , and  that  it  employ those working at  the stat ion . The respo nsib ility  for liab ility  insuranc e is unclear from the proposed Consent Order. Otherwise , the Government  has app arently obtained in the  proposed consent  order most of the relie f sough t in the complaint. A furth er  indicia of employment  not mentioned by the Government in its  complaint, the  right to union organization,  is l ef t open.
i n .  CONC LU SIO N AN D ORDER

The proposed consen t order is a sett lement and, as such, result s in some concessions by both partie s in face of the  unc ertain ty as to the ultimate decision in this  case. At th is point, the Cour t is not p repared  to rule  how the Supreme Co urt’s rulings on v ertical restr ain ts in United Sta tes  v. Arnold Schwinn & Co., 388 U.S.
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365 (1967), apply to this case. Thus, it  cannot assess with  precision exactly which 
terms were concessions by the parties.

At the same time, th e Court has reviewed the case and determines tha t i t does 
not appear tha t the Government has made unreasonable concessions which con
flict with the public interest. As s tated  before, there is no a llegation that  the 
Government was motivated by any bad faith  or any consideration other than the 
public interest. Since the Government has the primary duty to represent the 
public interest in the enforcement of the antitrust  laws and since there is no 
indication the Government has abused its  discretion in this case or tha t i t is not 
motivated by the best interests of the public, the Court will enter the proposed 
consent order.

It  is so ordered.
Thomas D. Lambros,

U.8. District Judffc.
Dated : September 10,1973.

Ch air man  R odino. O ur  n ex t witness, the Ho norab le Bruce  B. W il 
son,  De pu ty Ass ist an t Atto rney  Gener al of  the A nt it ru st  Div isio n, 
De pa rtm en t o f Ju sti ce .

Air. W ilson , we a re plea sed  t o welcome you th is  m orn ing . You know  
you hav e a ra th er  leng thy prep ared  sta teme nt  a nd  I wou ld hope th at 
in the  i nte rest of tryi ng  to expedit e th e h ea rin g, if  i t wou ld be possib le 
to sum marize  the more sa lie nt  points. We will inse rt the fu ll st at e
ment in the reco rd i n it s en tir ety . [See  p. 84.]

You ma y proceed.

TESTIMONY OF HON. BRUCE B. WILSON, DEPUTY ASSISTANT AT
TORNEY GENERAL, ANTITRUST DIVISION, DEPARTMENT OF
JUSTICE, ACCOMPANIED BY KE ITH I. CLEARWATERS, SPECIAL
ASSISTANT TO THE  ASSISTANT ATTORNEY GENERAL

Mr.  W ilson . Tha nk  you, M r. Ch air man . I  w ill tr y  to  summ ariz e m y 
sta tem ent .

Ac comp any ing  me  is Kei th  I.  Clearwate rs,  Special  As sis tan t to the  
As sis tan t At to rney  Gener al in the A nt it ru st  Div ision. In  accordance 
wi th the Cha ir ’s reques t, I  will om it ce rta in  po rtions of my prep ared  
sta tem ent an d a tte mpt  to su mm ariz e th e rema ind er.

We  ap prec iat e th e op po rtu ni ty  to  be here tod ay  to discuss II. R. 
9203.

Th is is a b ill  which  we beli eve wou ld involve  the di st rict  co urt s t o a 
much gr ea te r deg ree in the consent  decree process. I t  co uld invo lve in 
qu iry  to  a va rie ty  o f m at ters  an d in some instanc es could  requ ire  a ful l 
he ar ing pr io r to ap prov al  of  consent decrees.  I t  could also enhance  
con siderably  t he  s tand in g th at  p riv at e pa rti es  wo uld have  as a  m at ter 
of law—as opposed to  j ud icial dis cre tion—to  i nte rve ne an d to  oppose  
Gover nm ent  se ttle ments  in  a nti trust  ac tions.

I t  wou ld also incr ease the pena ltie s to corpo rat ion s fo r the Sh er 
man Ac t v iolations f rom $50,000 to $500,000 a nd  to  priv at e i nd ividua ls 
fro m $50,000 to  $100,000.

Fi na lly , the  bi ll wou ld ame nd the E xp ed it in g Ac t, to p ermit a ppeals 
fro m a final  judg men t t o go di rec tly  t o Co urt s of  Appeals, or  d ire ctl y 
to the Supre me  Co ur t if,  upo n ap pl icati on  by a pa rty,  t he  jud ge  who 
ad judica ted the case enters an orde r ce rti fy ing th at conside rat ion  of  
the  ap peal by the S uprem e C ou rt i s of  gen era l publi c im portance in  th e 
ad min ist ra tio n o f just ice.

23 -9 72— 74— 5
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While we have supported  a goodly number of these legislative 
changes in the past, the Department opposes enactment of II.I1. 9203 
in its present form. In our view the bill will seriously d isrupt settle
ment proceedings in the courts, and weaken our ability  to obtain con
sent decree settlements from defendants—an abil ity which we believe 
to bo im portant in the administration of the  a nti trust laws.

To understand the adverse impact of I I.R. 9203,1 think  it is helpful 
to analyze curren t consent decree practices. When we enter into a con
sent decree, we sign a stipulat ion with the defendant, which provides 
tha t the proposed decree shall be entered as final and binding within 
30 days a fter  it is filed, wi th one important qualification. The Govern
ment reserves the ri ght  to withdraw its consent at any time during the 
30 days. On the other hand, the defendant is bound by the  stipu lation 
and may not withdraw from it.

On the same day we file the stipulation and proposed decree with 
the court, we issue a press release advising the public in some detail of 
the terms of the consent decree. A press release also describes the legal 
action alleged in the complaint. I n addition, we ale rt the  public to our 
consent decree procedure under which the public  is entitled to file com
ments either with us or wi th the  court during the next 30 days.

In a number of major cases we have in the past sought leave of the 
court to  appear before it and  to explain, on the  public record, the p re
cise manner in which the consent decree is designed to accomplish the 
purposes of our ant itrust program. There have also been cases in the 
past in which priva te parties have appeared to argue that modifications 
should be made to the consent decree or th at the consent decree should 
be rejected in its entirety.

There  have also been cases in which private  parties have appeared to 
suggest tha t there were defects in the consent decree or that  the decree 
should be amended in some respect. In a number of instances we have 
agreed with those private parties  and, unless the defendant consented 
to what we believed to be necessary changes, we have threatened to 
withdraw our consent. The bill under consideration contains three  in
terrela ted sets of provisions dealing with consent decrees.

These are, first, the required filing of an impact statement with the 
court by the Department—a statement which would expand somewhat 
upon our current press release practice.

Second, there  would be a required filing by the defendant of a sta te
ment describing communications between it and Government officials 
relating to the decree.

Thi rd, there are provisions expanding the roles of the court and 
third par ties in the entry of decrees.

With  the bill, as written, the court would consider itself obligated 
to evaluate and could take testimony concerning, the anticipated  
effects of the relief contained in the  proposed judgment. This inquiry 
would encompass not only whether the relief is adequate in view of 
tha t sought in the complaint, but whether the Government sought 
appropria te relief in the complaint itself. We have no objection to 
explaining to the Court  the manner in which the consent decree is 
tailored to achieve the competitive objectives of the relief sought in 
the complaint.

We are concerned that  speculation by the Government and the 
defendant on the anticipated effects of the relief could lead to each



side claiming victory, which could lx? highly  disruptive at a time 
when the  termination of the law suit is in the public interest.

A discussion of the long-term elfects of a judgment  also involves 
a great deal of crys tal ball gazing. I f done in the abstract , the  discus
sion is likely to be useless. To avoid abstraction, detailed facts must 
be presented to the court. Many of those facts would likely lx? con
tested. In the contest, the settlement may be lost in the adversary 
process. And in any event considerable time and manpower will be 
expanded.

The bill also contemplates that  the hearing on a consent decree 
explore the  remedies avai lable to potential private plaintiffs damaged 
by an alleged ant itru st violation in the event a judgment  is entered.

Section 5A of the Clayton Act provides that a final judgment, in 
any civil or  criminal proceeding brought by the United States  under 
the ant itrust laws, may be used as prima facie evidence agains t the 
defendant in any claim in any priva te ant itru st action for treble 
damages. The Clayton  Act specifically provides, however, t hat  the 
Government’s judgment may not be used as prima  facie evidence if 
tha t judgment is in the nature of a consent judgment entered before 
any testimony has been taken.

As the bill calls upon the court to consider the effect of entry  of the 
decree upon individuals alleging specific inju ry from the violation 
set forth in the complaint, it is conceivable tha t a court migh t feel 
compelled to deny entry of the judgment on the grounds that, so long 
as no prima  facie use can be made of the  judgment, the public interest 
requirements of the bill have not been met. In short, a court could 
require the Depar tment  to go to a full trial simply to satisfy  the 
claims of  priva te parties who would natu rally  wish to avoid the ex
pense of trying thei r own antitrust cases.

This concern has substantial basis in past experience. From time 
to time priva te parties have opposed the entry  of consent decrees fo r 
the reason that , if the Department does not go to a final litigated 
judgment , the prima  facie use of the judgment by priva te partie s in 
treble damage actions is lost.

We have in the past and will in the futu re continue to oppose such 
attempts by priva te partie s to force us to continue litigat ion so that 
thei r case can be made out. If  the relief we obtain by consent decree is 
adequate, fur the r litigation  by the Government would tie up our 
resources—very limited resources—which might otherwise be em
ployed to prosecute fur the r violations of the ant itrust laws.

The bill would also permit the court to explore the alternat ives to 
their  proposed judgment actually considered bv the Department and 
the anticipated effects of such alternatives. The first step would 
presumably be to identify the alternative  remedies. These in turn 
would be evaluated. This exploration could take two forms, both of 
which we believe would be highly undesirable. Fir st, a court might 
require the Government to disclose a ll suggestions which were made 
by members of the Antitrust  Division for relief during the course 
of settlement negotiations. These negotia tions usually involve a num
ber of Antitrust  Division personnel, including myself, the staff and 
the Assistan t Attorney General. All possibilities for settlement are 
explored in internal  staff discussions before we take a position with 
the defendant.
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These discussions are, as they should be, very broad ranging and 
involve assessments of the streng ths and weaknesses of our case, the 
relief which we must have as a very minimum, as well as the relief 
which we think the defendant will agree to.

I object to the disclosure of these staff discussions and recommenda
tions. I believe it  would have a chilling effect on the free exchange of 
ideas among my staff and the Assistant Attorney General. Without 
tha t exchange, our bargainin g position with the defendants  in con
sent decree negotiations  would be immeasurably weakened.

A second reaction by a d istric t court operating under this bill would >be to explore—in some kind of economic atmosphere—various possible 
alternat ives to a nti trust relief, using Justice Department experts, the 
experts of o ther executive branch agencies, exper ts brought in by the 
parties, or experts brought in by the court.

This exploration could be most expensive, time consuming and in 
the end might bear li ttle relevance to the ma tter under consideration— 
resembling a group of h ighly trained scholars reading  their disserta
tion papers in an almost empty auditorium. The disclosure of the 
thought processes of the division could force the Government to  spell 
out the strengths and weaknesses of its ant itru st programs.

It could give the defendant and defendant's counsel an overwhelm
ing advantage  in mapping out a case against  the Government. 1 do 
not believe that result would be in the public interest.

Turn ing to section 3 of the bill, which provides for an increase in 
the maximum fines, we have in the past asked Congress to increase 
fines under the Sherman Act and we continue to support such an 
increase. The primary end of the criminal sanctions of the Sherman 
Act is to preserve free enterprise by deterring illegal activities and 
practices preventing effective competition. This end can be met only 
if the sanctions of the Sherman Act provide a meaningful deterrent.
By curren t economic standards, the comparatively moderate range of 
fines available under the Sherman Act is not an effective deter rent to 
criminal conduct. The maximum fines have not been increased since >1955. Since the assets and profits of corporations  have increased dr a
matically, making in some cases the imposition of the present maxi
mum fine only a mild tax on profits available through prolonged vio
lation of the law. To mainta in the intended deter rent effect of the *maximum fine established in the 1955 amendment to the Sherman 
Act, an increase is badly needed.

The fourth  section of the bill would amend the Expe diting Act in 
a manner tha t would not  provide for the power of certification ant i
tru st cases by the Attorney General from the distr ict court di
rectly to the  Supreme Court when in the Attorney General’s opinion, 
the case is of general public importance. This was a provision we pro
posed in a bill in 1969, which was passed by the House, but which 
died in conference. A conference was never held at the close of the session in 1970.

We think the public interes t demands that the Nation’s ch ief law 
enforcement officer have the authority to bring before the Supreme 
Court ant itru st questions which may have a direct and substantial 
impact on the economy, and on consumers in general. While we recog
nize tha t in most instances priva te defendants and public plaintiffs 
should be placed on an equal footing before the courts, we believe that
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the need for an early resolution of issues affecting the public interest  
in competition in the Nation’s economy in this case overrides these 
considerations. This certification power, of course, is simply procedural 
in nature.

No pa rty woidd he tre ated  in a p referential manner on the merits. 
The courts will, I am sure, continue to resolve the substantive issues 
in an evenhanded manner. We believe the public interest lies in the 
early resolution of ant itru st cases of national  import , upon certifica
tion by the Attorney General. We therefore oppose the amendments 
strik ing the Attorney General’s certification power and urge  th is com
mittee to consider favorably tha t portion  of S. 782 as originally 
drafted. 1 have today expressed some reservations of the Dep art
ment concerning the enactment of the legislation as presently  drafted . 
We would suggest, however, that if II .R. 0203 is reported by this com
mittee containing certain amendments—amendments which have been 
made in the Senate bill that passed the Senate unanimously—-the De
partm ent would have no objection to the enactment of this legislation.

Fir st, the Senate Antitru st Subcommittee included certain amend
ments which were most helpful in clari fying  the purpose and scope 
of the bill. We note tha t II.R. 0203 as introduced has incorporated 
these amendments, which were approved  bv the Senate Judiciary 
Committee.

Second, amendments were made to S. 782 on the Senate floor. These 
are crucial to the withdrawal of our opposition of this legislation. I 
would like briefly to discuss those amendments.

In  the event, thi s committee does not incorporate the certification 
power of the. Attorney General, I would like to suggest one technical 
amendment to H.R. 9203. The bill now provides th at either pa rty must 
make appl ication to the distr ict court for certification to the Supreme 
Court within 5 days of the filing of  a notice of  appeal, and tha t the 
order  o f cer tification must be entered within 15 days. We would pro 
pose a technical amendment which would extend the period of filing 
an applicat ion before the distr ict court for a certification of the case 
directly to the Supreme Court from 5 days to 15 days and for the 
entry  of an order of certification from 15 to 30 days. In cases where 
the United States has been successful in the dist rict court and the 
defendant files a notice of appeal, normal processing of a copy of such 
a notice through  the mails to the Department of Justic e and to the 
responsible officials in the Department may simply require more than 
5 days. Accordingly, this  amendment is proposed so that  the period for  
applying  to the district court for an order of certification is not 
allowed to run inadver tently.

We would propose to s trike in H.R. 9203, at lines 13 and 14 of page 
3, the language in subsection 2 (b )6, which reads, “the anticipa ted ef
fects on competition of such a lternatives.” If  adopted, the bill would 
retain a requirement tha t the public impact statement disclose a  de
scription and evaluation of the alterna tives which were actual ly con
sidered by the Antitrust  Division in formulating a proposed consent 
judgment . The language proposed to be stricken would require the 
staff of the Antitru st Division to speculate publicly as to the effects 
upon competition which would be generated by the various alternatives 
to the proposed consent judgment. These anticipated effects quite 
clearly can be speculated upon by the distr ict court considering a pro
posed consent judgment or by other interested parties. There is no
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reason to require the staff of the Antitru st Division at the peril of later embarrassment to make a public prediction as to the  competitive effects of various alternatives which it has considered. I t is sufficient if the various alte rnatives are disclosed to the court  and to the public. Then, in an atmosphere infused with comments from the public, from consumers, from suppliers  and from competitors, the court can make 
an informed judgment as to whether the proposed consent decree is in the public interest.

We would also propose an amendment which would strike  in line 14 of page (5 in subsection 2(g) the language “except counsel of record,’’ and add a proviso at the end of tha t sentence to the effect that  contacts by or in the presence of counsel of record exclusively with employees of  the Depar tment  of Justice  need not be listed in the description of writ ten and oral communications by or on behalf of a defendant with officers or employees of the Government. The present section, as d rafte d, it seems to me. is deficient in two respects. Fir st, it permits counsel o f record to contact any officer or official of government, however illegi timate or lacking his in terest in a particular  case pending before the Department of Justice, and second, T think it would tend to have a chilling effect on totally  legitimate contacts with the staff of the Antitrust Division.
The amendment which T propose corrects both of these deficiencies. It requires the reporting  by or  on behalf of the defendants of all contacts with Government officials other than those in the Depar tment  of 

Justice. Second, it does not discourage what are perfect ly legitimate contacts in the presence of counsel of record by responsible officials of ant itrust defendants. Both of these suggested improvements in the bill will have a saluta ry effect. We have no objection to the report  of an anti trust defendant’s lobbying activities structured  along these lines.
Last, we would propose an amendment to H.R. 9203 at section 2(e l2. fines 3 to 5. strik ing the comma afte r the word complaint, and str ik

ing “ including consideration of the  public benefit to be derived from a determination of  the issues at trial .”
The Senate Committee on the Judiciary in repo rting  S. 782 declared that  section 2(e) was not intended to force the Government to go to trial for the benefit of potential private plaintiffs. We would hope that this committee would agree th at this is not the purpose of Government prosecution under the anti trust laws. However, inclusion 

of  the language contained in H.R. 9203 is in our view an invitation to fhp court to require the Government to go to court for some unstated reason, even though the relief secured by the Government in the proposed consent decree is fully adequate to protect the public interest in competition.
Mr. Chairman, that  concludes my remarks, and I would be happy to answer any ouestions which you or the other members of the subcommittee mav have.
Chairman Rodino. Thank vou very much, Mr. Wilson.
Mr. Wilson, first of all. I don’t know whether I  heard vou correctly, but T believe th at while your prepared statement talks about “st rong” reservations concerning H.R. 9203, in vour statement now I think  I heard you say “some” reservations.
Mr.  W ilson. Mr.  Ch air man , if  the  bill were amended alo ng the  

lines which I suggested, we would have no objections to its enact-
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ment. We do have some strong  reservations about some of the pro 
visions.

Chairman Rodino. I though t you said strong reservations.
Mr. Wilson. And we would like to see those provisions out o f there.
Chairman Rodino. I  just  wondered whether  or not there  has been 

attent ion to just soften the blov s, so to speak.
Mr. Wilson. I do n't think so, Mr. Chairman.
Chairman R odino. Mr. Wilson, on page 6 you make much of inter

vention in an an titrust  case or cases, and it seems to me tha t you seem 
to th ink tha t is almost a creation of new rights, and as result of the 
opportuni ty being provided to individua ls af ter  having available docu
ments, that this might open up a new avenue of intervention. F rankly , 
while 1 recognize that you may have some apprehensions there, I  do not 
sec how you can consistently support  the Senate bill, which you say you 
do, because the same public impact statements and comments are pro
vided for in both bills.

Mr. Wilson. On the question of intervention, Mr. Chairman,  I would 
hope th at the legislative history  of the  bill  would indicate there is no 
intention in this  bill to broaden the avenues of intervention. Now, 
having  said tha t, let me make it clear that we will welcome the 
views of p rivate parties  and o ther interested  persons, to come into the 
Depar tment  or to the court to part icipa te in hearings on consent 
decrees as amici curiae. The problem of intervention is t ha t it gives 
the pr ivate  par ty the right  to continue the proceedings, to take  appeals  
in the cases where the Government believes and the court has sub
sequently determined tha t a settlement is in the public interest. We 
do not  think  any broadening of  the right of intervention would be a 
wise idea.

Chairm an Rodino. Mr. Wilson, you continue to use the word i nte r
vention. Is there any intervention used here in the bill? Is there any 
place at  all in either bill, the right of intervention?

Mr. Wilson. No; Mr. Chairman. We’re simply concerned tha t the 
bill could be construed to broaden the r igh t of intervention.  My recol
lection of the Senate repo rt is tha t it specifically provides it is not 
intended to broaden the existing right of intervention. The language 
which was used and about which we are concerned is that at the 
bottom of page 5, where i t indicates tha t the court  may authorize full 
participat ion in proceedings before the court,  by interested persons or 
agencies, and it refers to appearances as amici curiae. We’re concerned 
tha t that language might be construed to broaden the existing righ t 
of intervention as it has been spelled out by the courts under the F ed
eral rules of civil procedure.

Chairm an Rodino. On page 7, you cite the Buckeye  case, and  you 
quote it there as saying, “Uni ted States which must alone speak for 
the public interest.” Wasn't  tha t a private case in which the United 
States was not a party , and further , this is a probably more in teres ting 
question t hat  I would like to put to you, are you implying tha t the 
Congress has not the power or the right to address itself to public 
interest in anti trust cases?

Mr. W ilson. Certain ly I  am not implying t ha t the Congress has no 
righ t or interes t in ant itru st cases. The statement is tha t, at some 
point, or other, Mr. Chairman, it seems to me th at  some official of the  
United States  must be charged with enforcing the antitrust  laws and 
tha t is presently  the Attorney General of the Uni ted States. Th at
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ce rta inly  does not mean th at , in spe aking  fo r the Uni ted State s, the  
At torney  Ge neral sho uld  no t exercise  an  info rmed ju dg me nt,  info rmed 
as to all  of the  com men ts of all intere ste d pa rti es , as to wh eth er 
or  no t the cou rt act ion  he  is proposing  to  ta ke  in  a pa rt icul ar  a nt it ru st  
su it is indeed in the publi c interest. W ha t I am sayin g ul tim ate ly  is 
th at  some official, now the  At torney  Gener al, mu st have the au thor ity  
to  s peak fo r the Un ite d State s in an ti trus t ma tte rs.

Ch air ma n Rodino. We ll, we cert ain ly  do  not  deny th at , and  I  do not 
th in k we even sug ges t t ha t. I th in k the  r esu lt is t hat it  is alw ays  bas ic 
where  t her e is a need to ref orm a certa in proceeding, then I th in k the 
righ t of  t he Congress to  s pea k ou t leg islativel y an d to  a sse rt its elf  in 
the  pub lic intere st ought no t to be questio ned.

Mr. W ilson. Congressm an, Mr. Ch air ma n, I am not que stio ning 
the rig ht , obviously, of  the Con gress to enact th is  hill.  W ha t I am 
speakin g of  in th at quote on pag e 7 is th at the Un ite d State s must 
alone sp eak  for  the  pu blic  in terest w ith  respect to  a p ar tic ul ar  an ti trus t 
case. Th e ul tim ate  decis ion mu st reside wi th some responsible  official. 
Now, the pro cedures un de r which he exercises  th at  responsibil ity  are 
obvious ly a prop er concern of the  C ongress  o f the  U ni ted Sta tes .

Ch airm an  R odino. Th an k you.
On  page 26 of y ou r sta tem ent, you men tion  th at  there  is no reason, 

however , to req uir e the  staff' of  the Ant itr us t Div ision of  the  Justi ce  
Dep ar tm en t at  the  peril of  lat er  em bar ras sment  t o make a pub lic pr e
dic tion as to  the compet itiv e effec ts of  va rious al ternat ive s which  it has 
conside red.  I am ju st  cu rious to inquire  as to  w hat  you are  sug ges ting 
or  wh at your  m ean ing  is  as t o the  p eril  of la te r e mbarrass ment.  What 
could poss ibly em barra ss the Justi ce  De pa rtm en t if  it  were ac tin g in 
the public  inte res t, an d were you suggest ing  th at  the re were cer tain 
al ternat ives  and mad e ce rta in  pre dic tions?

Mr.  W ilson. I n  ma kin g any pub lic predict ion , any pub lic official is 
taki ng  a certa in am ount of  risk th at  h is pre dic tio n will be correct,  ft  
seems to us th at  if  we go to  t he po int of  t el lin g th e co ur t and  tel lin g 
the  public wh at alt erna tiv es  we have  actua lly  cons idered  with respect 
to a proposed jud gm ent, then  the  cou rt, othe r intere ste d pa rti es , and 
the  pub lic general ly can make th at  kin d of  pred ict ion  ju st  as well as 
we can. To  a sk th at  we lay  it on the  line as to wha t we t hi nk  is goin g 
to happen in the  fu ture , an d it  tu rn s ou t wh at we th ink is go ing  to 
happen  does n't h appen wi th resp ect  to a b roa d ran ge  of a lte rna tiv es , it 
seems to  us to require us unn ece ssa rily  to spe cul ate  in th at  manner.

Ch air man  Rodino. W ell , I ce rta inly  apprec iat e it  whi le you say  it. 
How ever, s ince th e ac tion  th at  you t ake is because you were at tempt ing 
th at  in the  pub lic intere st,  I do no t know  why th is oug ht to be of 
such a concern in the  u ltima te,  when you achieve a s ati sfa ctory resolu 
tion of the problem.

Mr.  W ilson. W e hope in each case we achieve sa tis factory resolu 
tions o f the problem. Bu t th is  is an unne cessary  risk.

Ch air ma n Rodino. Un nec essary  r isk  that  anyone takes th at  is g oing 
to make a decision in values th at  are  im po rta nt  as these matt ers are. 
an d if you are  ma kin g ce rta in  public predict ion s to achieve a pub lic 
result,  i sn 't th at  con tem pla ted  in the  s tra tegy  you use—w hen you con
sider these m att ers ?

Mr. W ilson. It  seems to  us. Mr . Ch airma n, if we go so fa r as to 
disclose wha t we have ac tua lly  conside red as al ter na tiv es  to a pro-
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posal, that  we should not be required to speculate publicly, to predict, 
or make predictions as to what would happen under each of these 
alternatives. It  seems tha t public economists and other interested 
parties can do that  just as well as we can.

Chairman Rodino. That is true. 1 do not want to prolong th is, but 
has the Justice  Department ever fe lt tha t something stopped when it 

a makes certain predictions of statements—in its business review letters,
they make predictions there. Have you ever considered that  tha t might 
be embarrassing and therefore  make no such predictions because it 
might not turn  out?

* Mr. W ilson. Mr. Chairman, in anti trus t enforcement generally we
are required to make a cer tain economic prediction. Anytime you are 
required to do that , as we are under the Clayton Act, you get into 
questions that  we may be wrong. But  it just does not seem to us to be 
necessary under this legislation, and to achieve the purposes of this 
legislation to require us to make predictions which otherwise we would 
not have to make.

Chairman R odino. Mr. Hutchinson.
Mr. Hutchinson. Thank you.
Mr. Wilson, I understand tha t you support the Senate-passed bill, 

is that right?
Mr. W ilson. We would have no objection to the enactment of the 

Senate-passed bill. I think  that is the statement of our official position.
Mr. Hutchinson. You don't oppose it. then?
Mr. Wilson. That is right.
Mr. H utchinson. And the list of amendments which you set forth 

on page 24 of your statement, these amendments are intended to be 
amendments to the House bill ?

Mr. Wilson. That is correct, Congressman.
The House bill, as I  understand  it, is identical to the  bill as reported  

out of the Senate Jud icia ry Committee. What we would recommend 
is that  the House concur in the six amendments which were made 
on the Senate floor to the bill. I think  it’s ac tually seven. One is a 

’ very technical amendment. If  the House would adopt the bill withou t
the certification power in the expedit ing act—at page 9, under  sub
section b—the seventh is a technical amendment. If  you will look a t 
b, and then under subsection 1, there used to be a sulisection 2 and 3 
there which contained the Attorney General’s certification power, 
and a power on the part of the distr ict judge sua sponte to certify  a 
case to the Supreme Court. The Attorney General’s certification was 
No. (2). the distr ict court's sua sponte power was No. (3),  and those 
two subsections were stricken in the Judicia ry Committee. As 
you can see, tha t le ft the one, and the section ought to run on without 
numbered subsections if the House adopts it  in this form.

Mr. Hutchinson. Are you suggesting, then, even in the Senate- 
passed bill that, the House should reinser t at least the certification 
of authority of the Attorney General ?

Mr. Wilson. Tha t would be our very great preference.
Mr. Hutchinson. And not the sua sponte power?
Mr. W IL 80N . No, we would have no objection to the court's  sua 

sponte power.
Mr. Hutchinson. You are willing to go tha t far?
Mi-. Wilson. Yes, sir.
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Ch ai rm an  Rodino. Would  the  gen tlema n yi eld  ?
Mr. H utchinson . Yes.
Ch airm an  R odino. I)o you th in k tha t is a v ita l an d necessary a me nd

me nt  fo r r eins tat ing o f it , Mr. W ilso n?
Mr.  W ilson . Mr. Ch airm an , the th ir d  section of th is bil l, section 4, 

dea ls wi th the  ex pe di tin g ac t revi sion s and has a con siderable  his tory. 
I t was worked out or ig inal ly  betw een the  Am eri can  Bar  Associa tion  
an d the A nt it ru st  Sec tion  wi th the concurr ence, I  believe, of at  least 
some Ju sti ce s of  the Suprem e Co urt  an d the  Ju di ci al  Conference , 
wi th the concur rence of th e A nt it ru st  Divis ion  an d wi th the con cur 
rence o f t he  S oli cit or  Gene ral . Th e cer tificat ion  pow er was conside red 
im po rta nt  enough  by the  fo rm er  chair ma n of  th is  committ ee, as I 
un de rst an d it, t hat  th at  is w ha t t he  conference in 1970 got  hung up on. 
I con sider it, and I th in k I believe  a t leas t t he  fo rm er  Solic ito r of the  
Uni ted State s, Gener al Gr isw old , conside red  it  to be a very im po r
ta n t provis ion . When we do a case which invo lves  a question of  gen
era l public importance in th e ad minist ra tio n of jus tice under t he  a nti 
tr ust  laws, th at  is when we have  to get  that, case to the Supreme 
Co ur t and get  a definitiv e answer as to the  pr inc ipl es  of law.

On  the  othe r hand , a gr ea t numb er of an ti trus t cases are  rea lly  
no t im po rta nt  enough,  and we feel sort of gu ilt y about bo theri ng  t he  
Suf ireine Co ur t wi th  cases which are  in the  low er class of imp orta nce . 
We would to tak e them  to  the  cou rt of app eal s.

I  can th in k of  one which we pre sen tly  have appeale d now, which 
invo lves  quest ions  of  rel ief  in ou r case again st Top co Associates . The  
case has been to the  Suprem e Co urt  once and  there is no reason why 
a question of th is so rt sho uld  go to the Supre me  Co urt  aga in.

So we do believe th at the cer tificat ion  pow er is an  im porta nt pr ov i
sion and it  sho uld  be reinsert ed.

Th e othe r par t of  th is pa rt ic ul ar  section of the bil l which we con 
sid er  to be ext rem ely  im po rtan t is th at  which gives us the  rig ht  to 
app eal  to the court  of  appeals  from the  gr an t or  den ial of  a prel im i
na ry  injunction  by the  di str ic t judge. Th is is especia lly im po rta nt  in 
merg er cases today.  Tn a ty pic al me rge r case where we go to th e distr ict  
co ur t fo r a pr eli minary inj uncti on , the  de fend an t qui te fre quently  
comes in and  says , “Jud ge , if  you gr an t th is  inj un cti on , ou r sh are
ho lde rs will lose umpteen mil lion  do lla rs.” Th is is a tremendo us bur
den  n ut  on a s ing le jud ge  where  there is no app eal  fro m it if  he gran ts 
the  inju nct ion . We  con sider th is  and the  othe r both very im po rta nt  
pa rt s of th is  bill.

Ch airm an  Rodtno. Than k you very  much.
Mr. Hu tch inson.
Mr. H utc hinson . Pur su in g th is  pa rt ic ul ar  aspect  of  the  bill fo r a 

momen t, do T un derst and corre ctl y th at  if mos t appeals  in an ti trus t 
mat ters  w ent to the  c irc uit  c ou rt of  appeal s ra th er  th an  di rect lv  to the 
Supre me  Co urt  t hat  the  Dep ar tm en t would be able  to tak e int erl ocu
to ry  m at ters  n o to ge t decisions on int er loc uto ry  mat ters  throug h the  
circuit c ou rt of  ann eal s wh ich it  ca nnot no w do?

Mr.  W tlson. Tha t is corre ct,  Con gressman. Pr es en tly  we have no 
avenue  o f app eal  in the event th at  the  d ist ric t court  denies our re quest 
fo r a prel im inary in jun cti on . Th is would not make, all int erl ocuto ry 
ord ers  appealable  un de r the pro vis ions of  section 12 92  of tit le  28 . 
I t  wou ld make poss ible  only appeals  fro m the gr an t or  den ial of  a 
preli minary inju nct ion .
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On page 8, lines 21 through 24 provide tha t any appeal from any 
interlocutory order entered in any such action shall be taken to the 
court of appeals pursu ant to section 1292(a) (1), and section 2107 of 
title  28 of the United States Code, but not otherwise.

That excludes from the interlocutory appeal provision section 1292 
(b) , which is a provision whereby a d istric t judge can certify tha t the 
question is of general importance in the  resolution of tha t par ticu lar 
case. That is not included in this provision. A right of appeal is pro 
vided only from the grant or denials of injunctions.

Mr. Hutchinson. Thank you.
Now, I would like to begin with the Senate bill as it is the bill you 

said you wouldn’t have any objection to. F irs t I  want to ask you about 
the provision in this bill that requires publication.

In the Federal  Register mat ters are really of a judicial  nature. Can 
you point out any other place in the law where the  Federal  Register 
is resorted to for matters  in the court ?

Mr. Wn  .son. Well, a consent decree is obviously an action which 
requires the partic ipation of both the executive and the judicial 
branches of the Government. At the time tha t we lodge our proposed 
consent judgment with a court, other than  the ministerial act of filing 
the judgment by the clerk, there really has been no judicial action at 
tha t time.

So, up to t ha t point, it is really action on the pa rt of the  executive 
department. It  is my unders tanding that  the lands and natu ral re
sources division of the Department has adopted a procedure largely 
modeled afte r our present consent decree procedures, but  there  is also 
included a prin ting  of the proposed consent judgment in pollution 
cases in  the Federal Register. I don' t see there is any confusion on 
that . I unders tand they have adopted tha t procedure, Congressman.

Mr. Hutchinson. So if there is a matter which has to be finally 
resolved wi thin the judicial branch, still the vehicle of public notice 
available to the executive branches are being used. I cannot very easily 
describe my apprehension about it. I t is jus t another one of the prob
lems of the separation  of powers between the branches of govern
ment. I just  wonder how the courts will look on the idea of having 
matters before them published in the Federa l Register.

Mr. Wilson. Well, the intent,  Congressman, is to get notice of the 
proposed judgment out to  interested parties. We th ink the notice, even 
under our ex isting procedures, gets out to those parties tha t might be 
interested in any proposed consent judgment. Our press releases are 
always picked up by the ant itru st trade press—the Antitru st and 
Trade Regulation Reporter and the CCII  Reporter cover them rath er 
fully.

On occasion, courts have required us to publish notice of proposed 
judgment in newspapers of general circulation in the area involved. 
The whole purpose of this is to get the word out that the United States 
is proposing to enter into a consent judgment in this part icular case.

Mr. Hutchinson. If  no one is disturbed by the fact tha t you are 
using a document which is in tended to give notice of administrative 
actions to notice of actions within court cases, I  suppose it is not cru
cial. But I feel that the point  should be raised.

The next point I  wish to consider is the requirement for publication  of 
a public impact statement. You indicated in your remarks this  would be 
a broade r descript ion than  you presently make. How much greater an
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administrative burden is it going to cast upon you ? Is it going to require a lot more time, a lot more money and so on ?
Mr. Wilson. I  think it is going to require some more time and I would hope tha t the Congress would give us some more money in this  respect. I  do not think it is going to be an intolerable burden by any stretch of the imagination. Especially in our large r cases where you have questions of general public importance, we attem pt to make our press releases quite full, quite detailed and on occasion they run as many as 6, 7, and 8 pages in describing the allegations of the complain t, the settlement, and how the proposed consent decree remedies the competitive evils which we attacked in the original complaint.I think  i t is going to require some more effort on our part but it is not an intolerable burden.
Mr. H utchinson. Is th is public  impact statement itself going to be subject to judicial scrutiny? Will someone be able to question the adequacy of the  impact statement and possibly delay your operations?Mr. Wilson. I suppose that is a possibility. It  certainly has happened in the environmental impact statements which are tiled under NEP A. T imagine the precedents which have been developed there would be applicable to this kind of public statement. I would hope we would be able to make our public impact statement as full and complete as possible as required by the proposed legislation.
Mr. Hutchinson. But is it going to invite law suits or going to prevent them?
Mr. Wilson. Well, T suppose, Congressman, tha t whenever you impose a requirement on an executive agency, you open up the possibility tha t there will be litigatio n as to whether tha t agency has complied with tha t requirement.
Mr. H utchinson. And there are groups in this country who have their  cap set on that very problem.
Mr. Wilson. Congressman, I do not think  there are too many groups going around looking for litiga tion, solely for the purpose of litigation.Mr. Hutchinson. Well, we an* talking about the consent decrees in an titru st cases and so is it not possible that  there are some groups or organizations in the country who will challenge every one of  these public impact statements in order to delay the decrees?
Mr. Wilson. I do not think so, Congressman.
In the past where we have had  comments from the public under our present consent decree procedures, these are or have lieen honest dif ferences with respect to a consent decree. I have not seen people cown g in and filing with us for  the purpose of delay, no, sir.Mr. Hutchinson. Now, tha t raises the next question in my mind: this question of standing. The proposed statute provides for a period of GO days in which anybody can come in and file any kind of a letter  or comment or observation about the, proposed consent decree and then it goes on to say that the court may take these matters into consideration. It does not say that  the court shall, but I suppose it’s expected tha t the court would take them, into consideration.Does not that  mean that people who are not parties  are having some input  into a judicial  proceeding? The problem is have we forgotten all about standing?
Mr. W ilson. Congressman, under our present procedure anybody can come in and file comments with the court. The courts have been quite liberal in gran ting people that  right.
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Mr. Hutchinson. But we have not put it into a statu te hereto
fore, have we?

Mr. Wilson. No; but I think  tha t the provisions tha t allow for 
public partic ipation are salutary ones. This is in accord with our pres
ent procedure and anti tust  cases—by thei r very nature—affect com
petition, affect the public in general, and under those circumstances, 
I think  t hat  i t is a very healthy procedure for the court and Depart
ment of Justice  to be apprised of the comments that the public makes, 
apprised  of comments others make who will be affected by the pro
visions of the consent decree, such as the  defendant , customers of the 
defendant, and competitors of the defendant.

I th ink i t is important  tha t we have those comments and tha t knowl
edge before  we finally enter a proposed consent decree.

Mr. Hutchinson. I  suppose tha t the only theory upon which you 
permi t people to have an ultimate standing in the lawsuit is to have 
some input into the record. I  suppose the theory upon which you can 
just ify it is th at the lawsuit, although technically commenced, hasn't 
really proceeded. All this is preliminary to a lawsuit. Is tha t right ?

Your present procedure, I recognize but i t is hard for me to under 
stand how it is at all judicial.

Anyone may write a letter  and the judge, by this legislation, is not 
mandated now, but is strongly urged to take these matters  into con
sideration.

Mr. W ilson. I f a par ticu lar interested par ty came up with a com
ment in the form of a lette r or brief, which really raised a serious 
question as to whether or not we ought to proceed with  entry  of a p ro
posed judgment, I certain ly think we and the court ought to know 
about tha t.

It  is not a question, Congressman, of these people coming in 
hero as parties. This is the point  I  was t rying to make, when we were 
discussing the possible broadening of the intervention aspects of this 
bill, wo do not believe tha t these people in general have standing to 
intervene as parties. But  what we are trying to get here is a full range 
of information on the poten tial effects of the proposed decree. I do not 
thin k that  is all inconsistent with normal judicia l processes.

Mr. Hutchinson. I don’t know, I had always supposed the judge 
was to make the decision upon the record before him. The record be
fore him heretofore is not included. There is just a lot of correspond
ence which was received from people who were volunteers in the 
situation.

Mr. Wilson. Well, this does not seem to us to be an unusual situa 
tion. Quito frequently, the record before a judge, at the time he is 
considering entry of the proposed consent decree, does include a num
ber of communications from interested  parties .

Mr. H utchinson. Outside the case?
Mr. Wilson. Outs ide the case. It  is a  s ituation we live with every 

day.
Mr. Hutchinson. How long has this been going on ?
Mr. Wilson. I suppose, Congressman, since the 30-day comment 

procedure was adopted under  Attorney General Kennedy in 1961.
Mr. H utchinson. I see.
Now, the next question I have of you regards a provision in thi s bill.
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The judge apparently has to make a determinat ion as to what is “in 
the public inte rest.” Now, under the present  procedures does the judge 
determine what is “in the public interest” ?

Mr. Wilson. Under the  present procedures. Congressman, the judge 
will not infrequently conduct a hearing,  hear ing arguments as to 
whether terms of a proposed consent decree are indeed in the pub
lic interest.

T can th ink of one example, one su it against the automobile manu
factu rers which alleged that  they conspired to delay the introduction 
of an tipollut ion devices.

Judge C urtis out in Los Angeles had a full  hearing, heard  argument 
from persons appearing as amici curiae and from the Department as to 
why part icula r provisions of tha t consent decree were in the public 
interest.

I think  that is a good example. That is a case where, after we lodged 
the decree with the judge, some interested parties  came in with com
ments to the effect tha t the paten t provisions of tha t proposed decree 
were n ot strong enough to protect the public interest. We modified 
those provisions. In other words, we told the defendants that unless 
you agree to this modification in this part icular judgment, we are 
going to withdraw our consent.

They agreed to the mollification and then went before the court 
and had a rather full argument why th is par ticu lar decree now is in 
the public interest . So, yes, they do make th at determination .

Chairman Rodino. Would the gentleman yield ?
Mr. Hutchinson. Yes, sir.
Chairman Rodino. Ju st to get it clear in my mind, Mr. Wilson, the 

judges cannot order the Justic e Department to enter into a consent 
decree against the Justice Department’s people, can they?

Mr. Wilson. No, Mr. Chairman.
Mr. H utchinson. And they would not be in th at position under th is bill?
Mr. Wilson. I do not believe they would, Congressman. They would 

be in a position under this bill to say, “Justice D epartment, w hat you 
have done is not in the public inte rest and I am not going to en ter into 
this consent decree.” But they have tha t power today.

Mr. Hutchinson. I asked Senator Tunney the meaning of the 
phrase at the  bottom of page 4: “The Court shall determine th at entry 
of tha t judgment  is in the public interest as defined by law.” Wha t 
does that mean to you, sir? It ’s hard for me to find any definition of 
“in the public interest” in the law.

Mr. Wilson. That phrase to me, Congressman, means tha t—just 
give me a minute to find it here, I  am working out of the bill as printed 
in the Congressional Record.

Mr. H utchinson. Subsection E of section 2 of the  Senate bill.
Mr. W ilson. Yes, I have it. Now, to me tha t phrase, Congressman, 

means that whether the proposed consent decree adequately remedies 
the competitive ills which we perceived at  the time we filed the com
pla int ; in other words, does the proposed consent decree carry out the 
purposes of the public interes t as defined in the ant itrust laws?

Mr. H utchinson. I agree  tha t the public interest requires the carry
ing out the competitive enterpr ise system. But could the legislation 
state  this more clearly? You do not suppose t ha t a judgment tha t
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comes forward  with a decree would completely define what those words 
meant.

Mr. Wilson. I  think it would be bet ter drafting, Congressman, if 
you struck the word “law’’ and put in there as defined “by the an titru st 
laws of the United Sta tes.’’ I  th ink t ha t is fairly  clear as i t is.

Mr. Hutchinson. Well, the chairman informs me tha t other mem
bers of the subcommittee have appeared, and my time is up, and  I yie ld 
the floor, Mr. Chairman.

Chairman Rodino. Mr. Mezvinsky.
Mr. Mezvinsky- Thank you, Mr. Chairman.
I initia lly just want to make a comment, Mr. Wilson. I would hope 

tha t maybe you could pass this on, th is is not just only to yourself, 
but others in the Departmen t tha t I gather tha t the statement was 
given to the committee last night about 7 :30 p.m., and it  would be help
ful to members of the committee if we could have the statement to look 
at, at least somewhat p rior to a few hours before the hearing. I don’t 
know what the delay was on your part , you have had some problems 
within the Department I know, but it would be helpful if we could 
have it at least the day before.

Mr. Wilson. Yes, sir. T would apologize for  that, Congressman, but, 
in our own defense, I  think I should point out tha t the Assistant At 
torney General is at tending an industrial development conference in 
Tokyo, my director  of operations is conducting his semiannual visit 
to the west coast field offices, my director of policy planning was mak
ing a speech in Seattle, and one of my special assistants has been 
tied up almost total ly on a paten t reform bill. In addition to th is ap
pearance today, in approximately 22 minutes—if I read your clock 
correctly, 32 minutes—I am due over in the Senate to testify  before 
Senator Tunney’s committee, and we jus t got stretched a littl e bit  thin.

Mr. Mezvinsky. I  would hope maybe if notice is given to you in 
ample time, you would try  to get the statement  to us so tha t we are 
in a better position to evaluate it prior to the hearing.

Now, I have a few questions that I would like to ask you. The $500,- 
000 penalty is too low; wouldn’t the Justice  Departmen t be in favor of 
increasing the penalty ?

Mr. Wilson. I  think tha t we would have to get a little  experience 
with the $500,000. Clearly, the $50,000 isn’t enough, I have heard 
opinions from others that we ought to go to a percentage of the profit 
fine, such as exists under the EE C;  I would point out tha t there is a 
certain difference between the anti trus t laws of the  United States and 
those of some European countries, which do contain a percentage of 
the profit margin.

The Europeans do not have provisions for treble damages, so tha t 
the sole deterrent in Europe is the percentage of profit fine, and ob
viously it can be very substantial.

We do have the additional deter rent of the treble damage action. 
T think  we would have to have a l ittle  more experience and a lot more 
consideration given to  the interrelationship of a percentage of profit 
margin and whether or not we would continue to have treble damages.

I personally happen to be in favor of compensating those who have 
lieen injured by a part icular ant itrust violation rather  than having 
the compensation solely going to the Treasury of the Government.
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Mr. Mezvinsky. OK. Now, it is my understanding with the amendment that interagency documents fall under the exception of the Freedom of Information Act. W hat would be the atti tude of the Dep artment concerning a provision tha t would exempt these documents from the exceptions of the Freedom of Information Act? In other words, make them available to the public.
Mr. Wilson-. You are talk ing here, Congressman, solely about inter agency documents rather than the interagency materials?Mr. Mezvinsky. Yes, between agencies.
Mr. W ilson. For example, a document th at would come to us from say, the Department of Commerce. I think  there are other provisions of this bill which are going to require adequate disclosure of communications from other agencies to the Department. In other words, it  the bill is amended so tha t it reads, as the Senate bill does, tha t the defendant has to file a record of all contacts with any representative of the Government, other than  those contacts by or in  the  presence of counsel of record with representatives of the Department, you are going to pick up  that  kind of thing. The Court is going to have the opportunity  to ask questions about a partic ular  meeting of a part icular  defendant, as with a representa tive of the Department of Commerce, and what did the Department of Commerce do as a result of tha t ? So T th ink you are going to adequately pick up and get out into the public view contacts of that  type.
Mr. Mezvinsky. So tha t basically, you won't have any objection to having tha t exemption taken out if  tha t is the case and there shouldn’t be any case to withhold the interagency documents from public view, would there?
Mr. Wilson. I  think that once you have identified the contact, Congressman, tha t is sufficient. I  think there may be a perfectly legitimate interest  on the part of some of the o ther agencies in the resolution of a part icular case brought by the Department, I think they ought to have the opportunity to tell us about it, without thei r views having necessarily to go in the public record. As long as the initiation of the interest  is disclosed, I would oppose requiring that kind of memorandum to lie placed on the public record.
Mr. Mezvinsky. Now, the last point I want to make, Mr. Wilson, concerning certainly this bill and the effect of it, is your feeling as to the need to beef up the Antitrust  Division of the Ju stice  Department.  Tha t is so you can adequately handle consent decrees, let alone the major issues of antitrus t. Would you care to comment about—the Senator  mentioned the request of $3 million and the Senate provided $1 million. Do you feel there is a real need with in the Antit rust Division to beef it up as far  as staff, so you can more adequately attempt to deal with the enforcement of the anti trus t laws?
Mr. W ilson. Congressman, I have said around this country tha t if we are really serious alxmt having  competition as the regulator of our  economy, if we are really serious about not going for more manmade governmental regulations, if we are rea lly serious about an titrust, the budget should be substantially increased, yes. sir.
Mr. Mezvinsky. Thank you, Mr. Chairman. I  have no further  questions.
Chairman Rodino. Thank you. Mr. Dennis?
Mr. Dennis. Mr. Wilson, I take it in glancing at  your statement, and correct me if I am wrong, the Department is in favor of this  legislation
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if the amendments which you discuss in this statement are adopted, is 
tha t a correct view ?

Mr. Wilson. Congressman, I think our official position is that , if the 
bill were amended to read as it  passed the Senate, we would have no 
objection to it. We would s trongly prefer in section 4 of the hill to 
have the Attorney General’s certification power—in other words, his 

» power to get a case directly from the distr ict court to the Supreme
Court of the United States. That was stricken in the J udic iary  Com
mittee in the Senate and we would like very much to have tha t back yet.

Mr. Dennis. So if tha t certification power which was s tricken in
* the Senate were p ut back in and the other amendments which you dis 

cuss were likewise inserted, you would then have no objection to the 
bill.

Mr. Wilson. That is correct, Congressman.
Mr. Dennis. I take it  tha t unless those things are done, you do object 

to the bill. Is th at r ight?
Mr. Wilson. Yes, sir.
Mr. Dennis. And for reasons which you have more or less set forth  

and stated in the heading?
Mr. Wilson. Yes, sir.
Mr. Dennis. You have pu t it in somewhat of a negative manner, you 

would have no objection to the bill i f these amendments were made. Do 
I gather from tha t tha t you are not particularly enthusiastic about i t 
even so. or is tha t an unfair in ference?

Mr. Wilson. I  do no t think  tha t is a fai r inference, Congressman. 
The Congressman is aware tha t there are certain technical phrases 
which are imposed by us by the Office of Management and B ud get - 
certain technical phrases such as this. We have no objection to the bill 
at all.

Mr. Dennis. Well, all right.
Regard ing this section which requires publishing consent decrees 

durin g the period for public responses, what exactly is the effect of the 
public responses ?

* Mr. W ilson. Under the legislation, Congressman, we would review’ 
the responses as we do now under the present period, which is 30 days. 
We will be required, under this legislation, to  publish in the Federa l - 
Register our response to the comments.

We do this—in court—by and large in the case of any great public 
importance today. We make a response to the comments which we re
ceive during the 30-day period, either in a memorandum or argument 
before the Court a t the time we move to have the decree finally entered. 
So this is really not a tremendous added burden to the procedures 
which we go through now.

Mr. Dennis. Would these responses be among the tilings tha t the 
Court is supposed to consider in de termining whether the decree is in 
the public interest , as defined by law or in the an titru st laws?

Mr. Wilson. I think tha t the Court would cer tainly consider both 
the comments and our response to them in determining whether or not 
the proposed consent decree carries out the purposes embodied in the 
ant itrust laws.

Mr. Dennis. There is apparent ly nothing  in the bill which requires 
you to make any change because of these public responses. I  presume 
you are supposed to consider them. You can respond to them by saying 
you are off base, if you w ant to, I suppose.
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Mr. W ilson. That is right,  Congressman. On occasion we have responded in tha t manner. On other occasions we have responded by indeed telling the defendant we are going to withdraw our consent unless you agree to modifications which are suggested by those comments. So it really depends upon the merits of the positions contained in the comments.
Mr. Df.nnis. All righ t, thank  you.

Mr. Hutchinson. I have one further question, Mr. Wilson. Your last colloquy with Mr. Dennis raised this question in my mind. A t the present time, when you receive these public reactions, you make your responses to the Court. The Court's function is to determine whether the proposed decree is within the purpose of the an titru st laws.Now, the bill says the court is supposed to determine whether it is in the  public interest and the bill also calls fo r a public impact state ment. If  this bill were tidied up a bit , and we were to use some phraseology about the purpose of the ant itrust laws in lieu of the public interest, and if we could devise some more descriptive  or restrictive terms in the public impact statement, would you think a t least offhand, I would think  tha t would make an improvement in the bill. Do you see what I am getting  at ?
Mr. Wilson. Yes, Congressman.
Mr. Hutchinson. I am a little  alarmed about this  public impact statement because I have seen what happens with regard  to an environmental impact statement.
Mr. Wilson. I suppose, Congressman, if you change tha t to read, “A statement of the impact of the proposed judgment on competition,” this is reallv what we are talkin g about. Those of us who are in charge of the Ant itrust Division, of course, would like to think  tha t what we are doing is in the public in terest and I th ink tha t the amendment tha t I suggested earlier, tha t the public interest  is defined in terms of the anti trus t laws or the public interest in carry ing out the purposes of the ant itrust laws, or something like that , t hat  we would have no objection to it.
Mr. Hutchinson. Thank you.
Mr. Mezvinsky. The committee counsel, Mr. Falco, has a couple of questions.
Mr. Fat tCO. Mr. Wilson, in your statement you express support of the floor amendments to S. 782. These floor amendments presently incorporate the Freedom of Information Act into the Penalties  and Procedures Act in antitrust,  don’t they ?
Mr. Wilson. Yes, sir.
Mr. Falco. W hat legal effect is the re if exemptions to one act are incorporated  into another piece of legislation? Fo r example, would the policy of the incorporated act, be excluded when only its exemptions are incorporated ?
Mr. Wilson. I  do no t really think so. I think  at the time tha t the Congress passed the Freedom of Information  Act, it made a legislative judgment tha t there were ce rtain classes of information which were in the executive branch, which were not going to be subject to disclosure. I think they simply made this the proposed legislation consistent with the intent of Congress when i t passed the Freedom of Information Act.



Mr. F alco. You do not think the distr ict court would have a prob
lem of reading the Freedom of Information Act and the proposed 
act in pari materia  so as to focus emphasis on the exceptions to that  
policy and disclosure as it presently is contained in the Freedom of 
Information Act ?

Mr. Wilson. I do not think  so. These are really both—the Freedom 
of Information Act and this legislation—disclosure type legislation— 
as Senator Tunney put it, ventilation. What we are doing is simply 
pulling exceptions by reference of the Freedom of the Information 
Act. You could for example, simply take those exceptions which are 
specified in the Senate bill and write them in the same language in this 
bill. It wouldn’t make any difference as far as I can see.

Mr. F alco. I)o you consider the Government when claiming a Free- 
dom of Information Act exemption, has the burden of coming in and 
proving tha t it falls within tha t exemption and this burden would re
main the same under the Ant itrus t Procedures Act?

Mr. Wilson. I th ink tha t is correct.
Mr. F  alco. Directing your attention to the  expediting act revisions 

which you support, could you explain how Jud icial  and Departmental  
resources will be conserved if layers of appellate review are added to 
the, present process?

Won’t you have simply a conservation of litigation sources but a 
swelling of the appellate  resource expenditures in the division?

Mr. W ilson. You might have a moderate increase in the appella te 
resources of the division to take care of the  case we now lose in the dis
tric t court and simply conclude that they are not important enough 
to bother the Supreme Court  with.

I f, in other words, we have an avenue available to the Court of 
Appeals, we might appeal some cases which we do not, today, take to 
the Supreme Court .

On the other hand, I think th at there is probably going to be a con
servation of litigation  resources in another area. In the merger case 
area, for  example, where presently we cannot appeal from the g ran t or 
denial of a preliminary injunction, we could, it would seem to me, quite 
frequently, have a situation where you have your preliminary injunc
tion hearing before the di stric t judge. We would put in just about our 
whole case, the defendant would put in about his whole case; and the 
distr ict judge decides one way or another. It  would then go to the 
Court of Appeals and whichever wav it is disposed of there—you might 
have a conclusion tha t once we have had tha t kind of a full hearing 
on a preliminary injunction—the way the Court of  Appeals will decide 
dispositive. So you might have some conservation of litigation re
sources there, some slight expansion of appellate resources in the other 
area I mentioned.

Mr. F alco. How* about the appeals in the cases that are actually 
litigated, not just, a review of in terlocutory decrees, because right now 
your right  is to go to the Supreme Court?

Mr. W ilson. That is correct. I t seems to me tha t you are really not 
going to have much impact in that, kind of a case which has been fully  
litigated and the fully litigated court decision is entered. This is 
especially true i f you get the certification power into the bill , whereby 
the Attorney General is going to decide whether this is a case of 
general public importance which should go to the Supreme Court
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now. In  th at case i t would go to the Supreme Court. In a case whose importance is somewhat less it  would go to the Court of Appeals.I f  it goes to the Court of Appeals and we lose there and the Attorney General or the Solicitor General, having made the  decision tha t i t was not important enough to go directly to the Supreme Court, there would be some question as to whether we would take it further unless we were to lose terribly  badly in the Court of Appeals.Mr. Falco. The major ity of your testimony is predicated on your hope that we restore the Attorney  General’s certification?Mr. Wilson. I think so, yes. Obviously, if we don’t have th at certification power, there are cases of general public importance in which wo will then add a layer of review in the Courts of Appeal before we get to the Supreme Court.

Mr. F alco. What has your research disclosed, as reasons th at have eroded the need for the U.S. Government’s right of appeal to the Supreme C ourt and the replacing of this righ t with a placing of the appeal within the discretionary jurisdiction  of the Supreme Court which includes, doesn’t it, the discretion not to  hear tha t case at all?Mr. W ilson. If  I unders tand your question correctly, in other words, why do we want to go to the Court of Appeals in some cases ? The answer is simply because there are some cases which just aren’t important enough to take to the Supreme Court.Mr. Falco. Tha t is a qualitative judgment, isn’t it?Mr. Wilson. Yes, I suppose it is.
On the other hand, i t is a qual itative  judgment concurred in by the Supreme Court of the United States. The justices quite frequently chastise us for troubling them with little  cases. Quite frequently they chastise us for not having the benefit of intermediate review by the Court of Appeals when we get up there. This is a provision of this bill which has been strongly supported by the Supreme Court itself.
Mr. F alco. Doesn’t the congressional statutory scheme in present law for ant itrus t enforcement contemplate full tria ls in Government ant itrust cases so that  private parties can avoid the expense of trying  thei r own anti trus t cases and obtain restitut ion for damages? Aren' t consent decrees in a proviso to title 15, section 16a?Mr. Wtlson. No; I  don't think  there is anything in the present legislation which indicates th at we ought to go trial  at least solely to benefit part icular treble-damage plaintiffs. This is a consideration which we take into account in deciding whether or not to enter into a consent decree or in criminal cases whether or not to acquiesce in the entry bv the defendants  of pleas of nolo contendere. If  there are substantial private plaintiffs, especially if they are public entities, th is is a consideration which we take into effect and where you have that situation you will quite likely oppose the entry of such pleas.I think  tha t the congressional scheme is a bit different than that.  The Congress didn t  approve prima facie effect until  afte r you had a full trial.

Mr. F alco. As a matter of sta tutory construction, if  von were trying  to assess a congressional purpose presently enacted and von looked at, title 15, section 16(a), the  main sentence is followed by a proviso; is it your position tha t the subsection and the proviso do not have to be read together to constitute a s tatutory scheme? Isn’t the proviso generally looked upon as an exception to the main rule ?
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Mr. Wilson. Well, if you are going to state  principles and make an 
exception to it, I do not think th at necessarily implies tha t the Congress 
preferred one over the other.

It  is simply a question of what the Congress intends. So if we have a 
tria l, the effect of the judgment is prim a facie in the subsequent pro
ceeding. If  we don’t have a tria l, if we have a consent decree, I don t 
see anyth ing tha t would cause a problem.

Mr. Falco. In all these regulatory cases, you say tha t the entire 
statutory scheme must be looked at  to get the meaning of what Con
gress intended and th at th is is by reading  all of the pieces together and 
not the exempting provisions alone.

Mr. W ilson. I would have to review the regulatory filings we have 
had recently, but in the part icular statu te to which you refer—the 
Clayton Act—I don’t see there is a congressional preference one way 
or the  other.

Chairman Rodino. Did you have a question ?
Mr. Polk. I would like to direct your attention to the Expediting 

Act as it appears in sections 4 and 5 of the  Senate-passed bill in order 
to ask the broad question of whether the changes of the Exped iting 
Act are substan tially different from a complete repeal of the Ex 
pediting  Act. Perhaps I should ask a more specific question first.

With  regard to section 4 of the bill, it  would amend titl e 15, section 
28. IIow often does the Attorney General request th at the trial of an 
anti trus t case be expedited under tha t section as to the t ria l of cases?

Mr. Wilson. In other words, your  question is how often does the 
Attorney  General request the convening of a three-judge couit under 
the present Expedit ing A ct?

Mr. Polk. Yes.
Mr. W ilson. Very infrequently, because the  convening of a three- 

judge court does not tend to expedite matters. As a mat ter of formal 
procedure under tha t section of the Expe diting Act, it is very in
frequently.

On the other hand, with respect to ant itrust cases in general, most 
districts have a local rule providing for the appointment of a single 
judge in protracted cases. As a general practice, we try to get a single 
judge appointed and that request is generally granted.

Mr. Polk. Wha t would you anticipate tha t the revision of the act 
would do with regard to the  tr ial of the cases? Would it be often em
ployed, with the Attorney General filing a request for an expedited 
tr ia l?

Mr. Wilson. Basically what we are doing is providing here in a 
single piece of legislation, a type of procedural rule th at most d istrict 
courts have. Xow, with an titru st cases, the district court has a local rule 
providing for the employment of a single judge. We are now saying 
the Congress has provided for the appointment of a single judge to 
hear a protracted ant itrust case. That is basically what we are do ing 
here.

Mr. P olk. Well, if the section were repealed, wouldn’t we be in the 
same, situation?

Mr. W ilson. Well, I am not sure: 93 or 94 judicial districts have 
rules of tha t nature. Most of the distric ts in the major  metropolitan 
centers do. but basically we would be providing for a single uniform 
rule for  anti trus t cases.



Mr. P olk. With regard to the next section, that deals with the appeal of the antitrust cases, how does the provision in the Senate bill differ f rom the complete repeal of th at provision in the present law ?Mr. AV ilson. Well, I suppose the answer to that is tha t the procedure, as contained in the  Senate bill, does not really differ from a complete repeal of the present Expediting Act except in the  provision dealing with interlocutory appeals. If  you were to repeal the Expe diting Act in toto, you would pu t a nti trust cases under the provision of the Ju dicial Code, titl e 28, where you have the entire section 1292 applicable to ant itrust cases.
Here we have made 1292(a) (1) applicable to ant itrust cases: 1292 (b) , providing for interlocutory appeals is not applicable. T suppose it looks this way presently because of the changes which have been made in the consideration of this legislation because it has been winding its way through  Congress for the last 4 years.
If  you put. the certification power back in, you are not completely repealing the Expedi ting Act.
Mr. Polk. So tha t at least one difference is tha t fewer cases can be be subject to  interlocutory appeal under the Senate language-----Mr. Wilson. Tha t is correct.
Mr. P  olk [continu ing]. Than  they would be under complete repeal.Mr. Wilson. Correct.
Mr. 1 ’olk. T would like to direct your attention to section 1251 of title  28. Let me read it to you :
Cas es  in tli e C ou rts of  App ea ls  may  be review ed  by th e  Su pr em e Cou rt by th e fo llo wing m et ho ds : (1 ) by w ri t of  eert io ra ri  g ra nte d  on pet it io n  of an y part y  to  an y civi l or  c rim in al  ca se  be fo re  or a ft e r re nd it io n of  ju dgm en t or  decre e.
I note tha t under the Senate  language the judgments of the distric t courts could not be appealed to the Supreme Court unless three things occurred: either of the partie s requested expedition of the case; the tria l judge agreed with that;  and the Supreme Court agreed to hear the case. I take it tha t if the Senate provisions were not adopted at all, there would be g reater expedition of ant itrust cases, for it would be at the request of either party and without the concurrence of the dist rict judge.
Mr. AVilson. As a practica l matter , I don’t thin k tha t will make a lot of difference. The cases are few and far  between where the Supreme Court has granted certiorari before a judgment has been rendered bv the. court of appeals. The Cour t has made it quite clear that  it relies a large extent upon the intermediate appellate review which crysta llizes the issues involved in the case.
Mr. P olk. But few cases are as important as leading ant itrus t cases.Mr. W n jSon. We think our cases are important,  yes, sir, but I can think of some other ones tha t are quite important also.
Mr. Polk. Thank you, Mr. Wilson.
Chairman Rodino. Mr. AVilson, T know you have got to go to another meeting in another few minutes, but I want to call your attention to your s tatement on page 3 which is the same as the statement  made by Mr. Kauper before the hearings on the Senate bill and the statement is, and I suspect he was addressing himself to S. 782, before adoption of the amendments, “ AVe could expect a marked decrease in our efficiency and in our ability  to initia te broadbase national ant itrust enforcement in the years to come.’’ You are making the same state ment now at this hearing.
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Are you suggesting that if we were to adopt the amendments simi
lar  to those enacted in S. 782. as you propose, you wouM then change 
your statement and you would be able to address yourself to the  broad- 
based action in the antit rus t enforcement ?

Mr. W ilson. The bill in the  Senate, a t the time th at statement was 
originally made bv Mr. K aupe r read “shall"  rath er than  “may," and 
it read “the court shall conduct a hearing  and consider 1, 2, 3, 4, 5, and 
6.” Th at has now been changed to “may.’' To the extent tha t courts, 
indeed, undertake to conduct a rather full-scale hearing,  a full-scale 
review, bringing in experts, calling Government witnesses, calling wit
nesses from the defendant, and perhaps put ting  the court's own 
experts or experts from another interested par ty—to the extent tha t 
happens, obviously this will use up ant itru st resources.

Mr. P olk. Wou ldn’t this be remedied, though, by what you referred 
to a while ago—more appropriations ?

Mr. W ilson. It  could be remedied by more appropriations. Tt could 
also be remedied by hav ing an indication in the legislative histo ry, for  
example, t ha t the Congress certainly  doesn't mean that  the Court is 
supposed to conduct a full-scale hearing in each and every anti trus t 
case—only where there is serious question.

Chairman Rodino. Mr. Wilson, I would ha te to believe that with the 
adoption of any legislation of th is sort, you would ta lk about expect
ing a marked decrease in the efficiency and ability of the Justice De
partm ent to  do the job tha t it  is supposed to be doing and in its ability 
to exercise broad authority  over an titrust  enforcement matters.

It  would seem to me as though with the adoption of th is, the Justice 
Department would be caving in.

Mr. Wilson. No; I don’t think we would be caving in. Congress
man. I would like to point out that we have 327 attorneys. Tha t is 
not a terrib ly g reat number if you average it out. That means we have 
six attorneys per  Sta te and th at is not a lot of attorneys. You have got 
two or three of them tied just up on the normal run-of-the-mill ant i
trust case, and when you get a really major attack, a really major mer
ger or monopolization case, it will take 10 jiercent of that  staff.

Chairman Rodino. T recognize t hat , but I want you to understand 
that  T am aware, tha t if we were to adopt this legislation, there would 
be a g reater burden on your job. There  would be a need to do things  
that  you suggest that we are not aware of.

Mr. W ilson. Certainly there would have been under the legis lation 
tha t was originally proposed. The present Senate bill, as the bill 
passed the Senate, is a vast improvement as I  indicated.

And it is an indication to the court tha t it is to be certainly not the 
rule tha t they conduct a full-scale broad-range inquiry into each and 
every consent decree. Th at kind of  indication would be a further  help.

Chairman R odino. Mr. Wilson, T am going to let you go and would 
you submit a fur ther statement for the Record, concerning the need 
to add something to the Sherman Act as an effective deterrent.

I thin k there was some mention of this.
Mr. W ilson. I believe in th at respect I could submit the testimony 

of former Deputy Assistan t At torney General Walker B. Comegys.
I believe it was in 1970. I cannot remember which body it was.
Chairman Rodino. If  you will submit it for the record.
Thank you, Mr. Wilson.
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| The prepared statements of Mr. Wilson and Mr. Comegys follow :]Chairman Iioruxo. We will now adjourn the hearings unti l next Wednesday at 10 a.m.
[Whereupon, the hearing concluded at 11:45 a.m.]

State m ent of  B ru ce  B.  W il so n , Act in g  A ssis t a n t  Att or ne y G en er al, 
A nti tru st  D iv is io n

Mr. C ha irm an  an d mem be rs  of  th e  su bc om mitt ee , I appre ci at e th e op po rtunity to  ap pear be fo re  you  to da y to  di scus s. II . It. 5)203, a hi ll kn ow n as  th e “A n ti tr u st  Pro ce du re s an d P en al ti es  Act .” I wi ll al so  re fe r,  whe re  appro pri a te  to  S. 782, si m ilar  le gi sl at io n e na ct ed  by th e Se na te.
Thi s hil l wo uld , we  be lieve , inv olve  th e d is tr ic t co urt s to  a mu ch  g re ate r degree  in th e co ns en t de cr ee  process. I t could  inv olve  in quir y  in to  a var ie ty  of  m att ers  an d in som e in st an ce s co uld re quir e a fu ll heari ng  pri o r to  ap pro val  of co nsen t de cree s, invo lv ing th e  subp oe na  of  do cu men ts  and witn es se s, an d th e ta kin g of  sw or n te st im on y co nc er ni ng  ev iden ce  of  th e  vi ol at io n all eg ed  in  th e co mplaint , th e  re li ef  to  he ob ta in ed , th e  an ti c ip ate d  ef fect s of  th a t re lief , th e remed ies  av ai la bl e to  p ri v a te  par ti es , th e  pr oc ed ur e an d st andard s to  be  ap pl ied fo r mod ifi ca tio n of  th e ju dg m en t an d th e ev en ts  which  m ig ht  re quir e su ch  mod ification , a lt e rn a ti ves to  th e prop os ed  ju dg m en t, and an y sp ec ia l ci rc um stan ce s giving  ri se  to  th e pr op os ed  ju dg m en t or an y pr ov is io n co nt ai ne d th er ei n.H.R.  9203  mig ht  al so  en ha nc e co ns id er ab ly  th e st and in g  th a t p ri va te  part ie s wo uld  ha ve  as  a m att e r of la w —a s opposed  to  ju dic ia l dis cr et io n— to  in te rv en e an d to  oppos e g ov er nm en t se tt le m en ts .
II. R.  9203 wo uld  al so  in cr ea se  th e pen al ti es  to co rp ora tion s fo r She rm an  Ac t vi ol at io ns  from  $50,000 to  $500,000. F in es  levi ed  upon  pri va te  in div id ual s wo uld  he in cr ea se d from  $50,000 to  $100 ,000.
Fi na lly,  th e hil l wou ld  am en d th e E xpe di ting Ac t to  re qu ire,  unon  ap pl ic at io n of  t he  A tto rn ey  Gen eral  th e ap po in tm en t of  a sing le  ju dge to  ex pe di te  an an ti tr u s t proceeding . The  E xped it in g  Act wo uld  al so  he am en de d to  place ap pea ls  of  a n ti tr u s t ca se s which  ha ve  no  spec ial  sign ifi ca nc e in th e court s of  ap pe al s.  II. R.  9203 wo uld  pe rm it  ap pe al  from  a final ju dg m en t to  go di re ct ly  to  th e  Su prem e C our t if  upon ap pl ic at io n by a part y  th e  ju dg e wh o ad ju d ic ate d  th e ca se  en te rs  an  ord er  cer ti fy in g th a t an y co ns id er at io n of  th e ap pe al  by th e Su pr em e Cou rt is of  ge ne ra l pu bl ic  im por ta nce  in th e ad m in is tr a ti on  of ju st ic e.
W hi le  we  ha ve  su ppo rt ed  ce rt ai n  of th es e le gi sl at iv e ch an ge s in th e pas t,  th e D ep ar tm en t opposes  en ac tm en t of  H.R . 9203 in it s pre se n t form . In  ou r vie w th e hil l wi ll se riou sly d is ru p t se tt le m en t pr oc ee ding s in  th e co ur ts , an d wo uld  se ri ou sly  wea ke n ou r ab il it y  to  ob ta in  co ns en t de cree  se tt le m en ts  fro m de fe nd an ts . Ev en  wer e we  ab le  to  obta in  a mea ni ng fu l co ns en t de cr ee  se tt le m en t, under  the pr ov is ions  of  II .R . 9203 muc h tim e of  th e A n ti tr u st  D iv is io n' s st af f wo uld he sp en t in co ur t, li ti gati ng  w hat wo uld  es se nt ia lly  am ount to  th e  m eri ts  of  the ca se  a ft e r th e proposed  de cr ee  w as  en te re d.  W e could  ex iie ct a m ar ked  de crea se  in our effic iency an d in  ou r ab il it y  to  in it ia te  br oa d ba se d nat io nal  a n ti tr u s t en fo rc em en t in th e years  to  come.
To  under st an d th e ad ver se  im pa ct  of  H .R . 9203, I th in k  it  is he lp fu l to  an alyz e cu rr en t co ns en t de cree  pr ac ti ce s.  W he n we  en te r in to  a co ns en t decre e, we sig n a st ip ul at io n w ith th e de fend an t, which  pr ov id es  th a t th e  proposed  de cr ee  sh al l he en te re d as final an d bi nd in g w ithin  th ir ty  da ys  a f te r  it  is  filed —w ith one im port an t qu al if ic at io n ho wev er . The  go ve rn m en t re se rv es  th e ri gh t to  w ithdra w  it s co ns en t de cr ee  an y tim e duri ng  th a t th ir ty  da ys . The  p ri va te  part y  is  boun d in  st ip ula tion  an d m ay  not  w ithdra w  it s  co nsen t.
On th e same da y we file th e st ip ula tion  an d prop osed  de cree  w ith  th e  c ou rt , we  issu e a pr es s re le as e ad vi si ng  t he  pu bl ic  in some de ta il  of  t he te rm s of  the  con se nt  decre e, sh ow ing w hat it  is de sign ed  to  do to  pro te ct  an d re st ore  c om pe tit ion.  O ur  pr es s re le as e al so  de sc ribe s th e  ill eg al ac tion  al lege d in  th e  co mpl aint . In  additio n we  al so  a le rt  th e  p ub lic  to  th e D ep art m ent’s c on se nt  de cree  p ro ce du re . U nd er  th a t pr oc ed ur e we in vit e pu bl ic  co mmen t to  th e  c ourt  and to  th e D ep art m ent fo r th ir ty  da ys  pri o r to  th e en tr y  of  th e ju dg m en t.
In  a nu m be r of  m ajo r ca se s we  ha ve  in th e pas t so ug ht  le av e of  th e  co urt  to  appear be fo re  it  and to expl ai n on th e p ub lic  reco rd  th e pr ec ise m an ner  in  which  th e co ns en t de cree  is  de sign ed  to ac co mplish  th e  pu rp os es  of  our a n ti tr u s t su it  an d to  st a te  th e  ba si s up on  which  th e co ns en t de cr ee  wo uld se rv e th e  pu bl ic  in te re st . Ther e ha ve  al so  be en  ca se s in th e  past  in which  p ri vate  part ie s ha ve  ap pe ar ed  on a lim ited  bas is  to  arg ue to  th e co urt  th a t mod ifi ca tio ns  sh ou ld  he



made to the consent decree or tha t the consent decree should be rejected in its 
entirety.

Additionally, there  have been cases in the past in which, during the thir ty day 
period I have described, private parties may contact the Justice Department and 
suggest defects in or amendments to the consent decree. In  a number of instances  
we have agreed with these suggestions and have informed the defendant tha t 
unless specific modifications to the decree a re accepted by the defendant, we will 
withdraw our consent. Usually the defendant accepted the suggested modi
fications.

Before I discuss specific objections which I have regarding II.R. 9203. I think 
tha t it might also he helpful if I set out in rath er general form the legal 
principles which presently govern the appropriate roles of the Court and third 
parties in connection with the entry of consent decrees. Broadly speaking, Con
gress has charged the Justice Department—the Attorney General—with the 
duty to protect the public intere st in an titrust  cases.

Congress did not determine tha t the public interest would he best protected by 
the employees of the defendant, by the stockholders or creditors  of the defendant, 
by the suppliers or customers of the  defendant, by its competitors or by in terest 
groups—all who have from time-to-time sought to intervene in consent decree 
proceedings. Each of these groups, afte r all, has a very particularized interest, 
an in teres t frequently far  different from that of the public?

Congress determined instead tha t this crucial law enforcement role should 
be vested in the chief law enforcement officer of the land—appointed subject to 
the advice and consent of the Senate—and accountable to the President? This 
is recognized by the courts, which have said tha t it is the “United States which 
must alone speak for the public interest” in an titrust  mat ters?

In line with this Congressional intent, the courts have held tha t a non-party 
may not intervene in an ant itru st action simply to promote his private cause of 
action? As a general rule intervention as a party  is permitted only where the 
intervenor can show (a)  an interes t rela ting to the subject of the action, (b) tha t 
the disposition of the suit may impair thei r ability to protect tha t interest, and 
(c) tha t their  interest is inadequately represented by existing parties. Where 
the government has patent ly failed to protect the public interest, intervention 
has been granted? And in several instances, though formal intervention has not 
been granted, the courts have nonetheless heard, and carefully considered, the 
arguments  of third parties.

The courts do not simply rubber-stamp antit rus t consent decrees. In enter
ing a decree the courts are called upon to perform a judicial act? They have 
a duty to examine the terms of the proposed consent decree to determine whether 
it should be adopted as the decree of a court of equity. They are required to 
examine the decree to see whether it is enforceable, whether it provides relief 
consistent with the praye r of the complaint, and whether on the whole the 
consent decree is in the public interest?

But except in cases where a previous judicial mandate is involved and the 
consent decree fail s to comply with tha t mandate, or where there is a showing 
of bad faith or malfeasance, the courts have allowed a wide range of prosecutorial 
discretion. The decision to enter into a consent judgment is viewed by the 
courts as “an administrat ive decision and is a par t of the implementation of 
the general policy of the Executive Branch of government.” 1 2 3 * * * 7 8

Turning now to the proposed bill, II.R. 9293 contains three interrelated  sets 
of provisions dealing with consent decrees. These are (1) the required filing 
of an impact statement with the Court by the Department, a statement which 
would expand somewhat upon our current press release practice : (2) the required 
filing by defendants of a statement describing communications between defendant 
and government officials: and  (3) provisions greatly expanding the roles of the 
court and third  parties  in the entry  of decrees.

1 28  C.F.R . U 50.1 .
2 S w i/ t rf- Co. v. Uni te d St at e* , 2 76 U.S . 311.  33 1- 32 , (192 S) .

3 E .g ., B uck ey e Coal & By . Co. v. Hoc king  Val le y Ry.  Co.. 269  U S. 42.  49  (1 92 5) .
*U .S. v. Par am ou nt  P ic tu re s.  1971 T ra de Ca ses ’173 ,52 6 (S .D .N .Y .),  af f’d pe r cu riam  

su b nom.  S y u jy  E nte rp ri se s v. Uni te d S ta te s,  404  U.S . 802  (19 711.
s E. g. , Ca scade N atu ra l Oas Corp . v. E l Paso N atu ra l Oas Co.,  386  U.S . 129 (1 96 7) .
« Pope v. Uni ted S ta te s,  323 U.S . 1. 12 (19441 .
7 See U.S . v. Aut om ob ile  M frs.  Ass n. , 307  F. Sa pp . 617 . 621 (S .P . C al. l.  (1 96 9)  af f’d 

pe r cu riam  sub  nom : City of  New  York  v. Uni te d S ta te s,  397  U.S . 248  (1 97 0) .
8 T he  wi de  ra nge of  di sc re tion recogn ize d by th e  co urt s th u s re fle ct s bo th  a re sp ec t fo r 

th e  C onst it u ti onal  se par a tion  of  po wers an d th e  in te n t of  Co ng re ss  in  le av in g di sc re tion  
to  th e  A ttorn ey  Gen er al  in  a n ti tr u s t cas es.
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Mo re spe cif ica lly , Se ct ion 2 (b ) of  th e bil l wo uld  re quir e th e Ju st ic e  D epart men t to tile  w ith  th e d is tr ic t co urt  a "p ub lic  im pac t st a te m ent, ” wh ich  wo uld  reci te,  in te r al ia , th e an ti ci pat ed  eff ec ts of  th e re li ef  co nt ai ne d in th e prop osed  ju dgm ent;  th e remed ies av ai la ble  to  pote ntial  p ri va te  pla in ti ff s da m ag ed  by th e al lege d viol at io n in  th e ev en t th e ju dg m en t is  en te re d ; a de sc ript io n an d ev al ua tion  of  a lt e rn ati ves to th e prop osed  ju d g m e n t; th e an ti c ip ate d  eff ec ts of  such  a lt e rn a ti ves;  an d an  ex pl an at io n of  an y unusu al ci rc um st an ce s giving  ri se  to th e prop os ed  ju dg m en t o r an y pr ov is ion th er eo f.Se ction  2 (e ) prov id es  th a t be fo re  en tr y of  th e co ns en t ju dg m en t, th e  d is tr ic t co urt  sh al l mak e a pu bl ic  in te re st  det er m in at io n,  an d ma y spec ifi ca lly  con si d er:*‘(1)  the pu bl ic  im pa ct  of  th e  ju dg m en t, in cl udin g te rm in at io n of  all eg ed  viol at ion,  prov isi ons' fo r en fo rc em en t an d mod ifi ca tio n,  du ra ti on  of re li ef  so ug ht , an ti ci pa te d eff ec ts of  a lt e rn a ti ve  remed ies  ac tu ally  co ns idered , an d an y o th er co ns id er at io ns  b ea ring  upon th e a de qu ac y of  th e ju d g m en t;“ (2)  th e pu bl ic  im pa ct  of en tr y  of  th e  ju dg m en t up on  th e pu bl ic  gen er al ly  an d in di vi du al s al le gi ng  specif ic in ju ry  from  th e vi ol at io ns  se t fo rt h  in th e co mpl aint , includ ing co ns id er at io n of  th e pu bl ic  bene fit  to  be de rive d from  a det er m in at io n of  th e issu es  a t tr ia l. ”
Se cti on  2 (g ) al so  pr ov id es  th a t ea ch  def en dan t ente ri ng  in to  a pr op os ed  a n ti tr u s t co ns en t ju dgm en t sh al l file w ith  th e D is tr ic t C ou rt  a de sc ript io n of  an y an d all  w ri tt en  or  ora l co m m un icat io ns  by or on beh al f of  th e D ep ar tm en t w ith an y officer or em ployee  of  th e U ni ted S ta te s co nc er ni ng  or re le van t to  th e pro posed  co ns en t ju dg m en t o r th e  su bje ct  m att e r th er eo f.  In  mak in g a pu bl ic  in te re st  det er m in at io n under  Se cti on  2 (e ) th e  C ou rt  could , I presum e,  revi ew  th e reco rd  of  lob by ing ac ti v it ie s by or on  beh al f of  th e def en dan t und er  Sec tion  2 (g ).
Th e bil l al so  co nt em pl at es  th a t th e C ou rt  may  ho ld a hea ri ng on th es e iss ue s, ta ke te st im on y of  go ve rn m en t off icia ls or exper t w itn es se s an d au th ori ze  fu ll or lim ite d part ic ip ati on  in  proc ee ding s be fo re  th e C our t by in te re st ed  pe rson s or  agencie s.
We  be lie ve  th a t th es e pr ov is ions , ca ll in g as  th ey  do fo r ex te ns iv e an d ra th e r unde fin ed  ju dic ia l review  of a n ti tr u s t co ns en t de cree s, wo uld  se riou sly d is ru p t th e se tt le m en t process, im pair  our  ab il it y  to  ob ta in  m ea ni ng fu l se tt le m en ts , de lay a n ti tr u s t re li ef  i n ca se s ha vi ng  d ir ec t be ar in g on th e hea lth  of  o ur eco nom y, and un ne ce ss ar ily re qu ir e th e  us e of D ep ar tm en t and ju dic ia l re so ur ce s whic h m ig ht  be mo re fr u it fu ll y  exp en de d in  o th er  w ay s.The  o ve ra ll  di men sion  o f th e ro le  prop osed  fo r th e  court  shou ld  be ap pr ec ia te d.  Und er  Se ction  2 (e ) , th e  C ou rt  ma y co ns id er  a nu m be r of fa ct ors , in cl ud in g th e  an ti c ip ate d  ef fects  of  a lt e rn a ti v e  remed ies , th e  eff ec t on p ri vate  par ti es , an d so fo rt h,  fa ct ors  I w ill  di sc us s in mo re  det ai l su bs eq ue nt ly . In  re ac hi ng  it s de cis ion,  th e Cou rt may  ta ke te st im on y of  go ve rn m en t officials, em plo y co nsu ltan ts , pe rm it in te rv en tion , so lici t vi ew s of  oth er  fe de ra l an d loca l ag en cies  an d ta ke such  o th er ac tion s as  i t  de em s ap pr op ri at e.  The se  a re  ver y br oa d ra ng in g po wers wh ich , when coup led  w ith th e bre ad th  of  th e  su bst an ti ve in quir y  to  be ma de , su gg es t so m ethi ng  ak in  to a ful l-b lown  tr ia l.  W hi le  it  may  be ar gu ed  th a t th e  pro posed in qu iry is  sim ply in to  th e ad eq ua cy  of  re lief , an d no t in to  w het her  th e  a n ti tr u s t la w s w er e vi ol at ed , such  an  ar gum en t is  spe cio us . D isag re em en t ov er  rem ed y fr eq uen tly  re flec ts  di sa gr ee m en t ov er  fa ct s.  D is ag re em en t ov er  fa cts  re qu ires  ju dic ia l re so lu tio n,  an d th a t in  tu rn  re quir es  a fu ll  ev id en tiar y he ar in g.  The  re su lt  is  like ly  to  b e pr ec isel y w hat th e  co ns en t de cr ee  pr oc ed ur e is  de sign ed  to  avoid , th e ex te ns iv e expen diture  of  D ep ar tm en t and  ju d ic ia l re so ur ce s.  P re su m ab ly  D ep ar tm en t re so ur ce s wo uld be  ex pe nd ed  no t on ly  in  re pre se nting  th e Uni ted S ta te s,  bu t in  givi ng  te st im on y an d pre pari ng  resp on se s as  well.Let  m e n ow  d iscu ss  sev er al  spec ific  fe a tu re s of  th e  bi ll.W ith  th e bi ll as  w ri tt en , th e co urt  could  co ns id er  it se lf  ob lig ated  to  ev al uate  an d could  ta ke  test im on y co nc erni ng  th e anti ci pat ed  ef fects  of th e  re li ef  con ta in ed  in  th e prop os ed  ju dg m en t. Inde ed , th is  in quir y ap par en tly  wo uld en co mpa ss  no t on ly w het her  th e  re li ef  is  ad eq uat e in vie w of  th a t so ug ht  in th e co mplaint , bu t w het her  th e  go ve rn m en t so ug ht  appro pri a te  re li ef  in th e com pla in t its el f. We ha ve  no ob ject ion to ex pl ai nin g to  th e Cou rt th e m an ner  in which  th e  co ns en t de cree  is  ta ilor ed  to  ac hi ev e th e co mpe tit ive ob ject ives  of th e  re li ef  so ug ht  in  th e  co m pl aint . We ar e  co nc erne d th a t sp ec ul at io n by th e go ve rnmen t an d th e  defe ndan t on th e an ti ci pat ed  ef fects  of  th e re li ef  could  lead  to  ea ch  side  cl ai m in g “v ic to ry ,” which  co uld be  high ly  d is ru ptive a t a tim e wh en  te rm in at io n of  th e  la w  su it  is  in  th e  pu bl ic  in te re st . Any di sc us sion  of  the long -te rm  eff ec ts of  a ju dg m en t also  invo lves  a gre at de gree  of  “c ry st al  ba ll ga zin g.” I f  done  in  th e  abst ra ct,  th e di sc us sion  is  like ly  to  be usele ss.  To



87

av oi d ab st ra ct io n , deta il ed  fa c ts  m ust  be pre se nte d to  th e Cou rt.  M an y of  thos e 
fa cts  wo uld  lik ely  be co nt es ted.  In  tl»e co nt es t, th e  se tt le m en t ma y be lo st  
in  th e  ad ver sa ry  process. An d co ns id er ab le  tim e and m an po w er  w ill  be ex pe nd ed .

The  bil l al so  co nt em pl at es  th a t th e  hea ri ng  on a co ns en t de cree  ex pl or e 
th e remed ies av ai la ble  to  pote nti al  p ri va te  pla in ti ff s da m ag ed  by th e all eg ed  
a n ti tr u s t vi ol at io n in th e ev en t a ju dgm en t is  en te re d.  Se cti on  5 (a )  of  th e 
Clayt on  A c t” pr ov id es  th a t a fin al  ju dg m en t in  an y civi l or cr im in al  pr oc ee ding  
bro ug ht  by th e U ni ted S ta te s un de r th e a n ti tr u s t law s, which  de te rm in es  th a t

• th e de fend an t, ha s vi ol at ed  th os e laws, may  be used  as  pri m a fa ci e ev iden ce  
again st  th e defe ndan t in  an y claim in an y p ri va te  a n ti tr u s t ac tion  fo r tr eb le  
d.i mages . The  C layt on  Act  spec ifi ca lly  prov ides , howe ver, th a t th e go ve rn m en t 
ju dg m en t may  no t be us ed  as  prim a fa ci e ev iden ce  if  th a t ju dgm en t is in th e

« na tu re  of  a co ns en t ju dg m en t en te re d be fo re  an y test im on y has  bee n ta ken .
As th e bil l ca lls  upon  th e court  to  co ns id er  th e ef fect of  en tr y of  th e de cree  

upon  in di vi du al s al le gi ng  specific in ju ry  from  th e vi ol at io n se t fo rt h  in  th e 
co mpl aint , it  is co nc eiva ble th a t a court  m ig ht  fee l comp ell ed  to de ny  en tr y  
of  th e ju dgm en t on th e gr ou nd s th a t so lon g as no pr im a fa ci e us e ca n be 
mad e of  th e ju dg m en t, tli e “pub lic in te re st ” re qu ir em en ts  of  th e bi ll ha ve  no t 
bee n me t. In  sh or t, a co urt  co uld re qu ir e th e D ep art m ent to go to  fu ll tr ia l,  
sim ply to  sa ti sf y  th e claims of p ri va te  part ie s who  wou ld  na tu ra ll y  wish to  
av oid th e ex pe ns e of  t ry in g t h e ir  ow n a n ti tr u s t cases.

T hi s co nc ern ha s su bst an ti a l ba sis in  past  ex pe rie nc e.  Fro m  tim e- to -ti me 
p ri va te  part ie s ha ve  opposed  th e entr y  of  co ns en t de cree s fo r th e reas on  
th a t if  th e D ep ar tm en t does not  go to  a final, li ti gate d  ju dg m en t, th e prim a 
facie use of  th e ju dgm en t by pri va te  part ie s in tr eb le  da m ag e ac tion s again st  
def en dan ts  is los t. U nd er  II .II . 9203  we  could  we ll be re quir ed  by a co urt  to  go 
to  fu ll  tr ia l.

W e ha ve  in  th e p ast  an d wi ll in th e fu tu re  co nt in ue  to  oppose su ch  att em pts  by 
p ri vate  part ie s to fo rce us  to co nt in ue  li ti gat io n  so th a t th e ir  ca se  ca n be mad e 
ou t. If  th e re li ef  we  ob ta in  by co ns en t de cree  is ad eq uat e,  fu rt h e r li ti gati on  
wo uld ti e  up  ou r re so ur ce s—re so ur ce s wh ich  mig ht  ot he rw is e be em ployed  to 
pr os ec ut e fu rt h e r vio la tion s of  th e  a n ti tr u s t law s. The  co ur ts  ha ve  co ns is te nt ly  
up he ld  o ur  pos ition .

By im plyi ng  th a t th e  d is tr ic t co urt  shou ld  co ns id er  th e eff ect of  th e  co ns en t 
de cr ee  upon  p ri vate  par li es,  th e legi sl at io n m ig ht  p lace  us in a po si tio n of  hav in g 
Io en ga ge  in en dles s li tigat io n  to ob ta in  th e sa m e re su lt  wh ich  we now re ac h by 
co ns en t decre e. We  do no t be lie ve  th a t th is  po rt io n of  th e bil l is co ns is te nt w ith  
th e pu bl ic  in te re st  in  speedy  an d su bst an ti a l re li ef  in a n ti tr u s t ca se s br ou gh t by 
th e go ve rnmen t. An d we  do no t be lieve  it  is in  th e in te re st  of  th e  ta xpayer wh o 
wou ld  be re qu ir ed  to  su pp ort  fu ll- blow n li ti gat io n  in v ir tu a ll y  ev ery ca se  wh ich  
th e go ve rn m en t br in gs . We th er ef ore  oppos e th is  fe a tu re  of  th e bil l.

• H.R.  9203 wo uld al so  per m it  th e court  to  ex pl or e th e a lt e rn ati ves to  th e pro 
po sed ju dgm en t ac tu ally  co ns id er ed  an d tli e an ti c ip ate d  ef fects  of  su ch  a lt e rn a 
tiv es . Th e fi rs t st ep  wo uld  pr es um ab ly  lie to  id en ti fy  th e  a lt e rn a ti v e  remed ies . 
Th ese,  in  tu rn , wo uld  be ev al ua te d.  T hi s ex pl or at io n could  ta ke tw o form s, bo th  
wh ich  we  be lie ve  wo uld be high ly  un de si ra bl e.  F ir st , a co urt  m ig ht  re quir e th e

• go ve rn m en t to  disc lose  al l su gg es tio ns  which  w er e mad e by mem be rs  of  th e  
A n ti tr u st  Di visio n fo r re li ef  duri ng  th e  co ur se  of  se tt le m en t ne go tia tio ns . The se  
ne go tiat io ns  usu al ly  invo lve a nu m be r of  A n ti tr u st  Div is ion pe rson ne l, in cl ud in g 
my se lf,  an d al l po ss ib il it ie s fo r se tt le m en t are  ex plor ed  in  in te rn al st af f di sc us 
sion s be fo re  we  ta ke  a po si tio n w ith  th e de fe nd an t.  The se  di sc us sion s ar e,  as  
th ey  shou ld  be, ve ry  br oa d ra ngin g an d inv olve  as se ss m en ts  of th e st re ng th s 
and wea kn es se s of  our  ca se , th e  re li ef  which  we  m us t ha ve  as  a ve ry  min im um  
as  w ell  a s re li ef  w hic h we t h in k  t he  def endant w ill  a gr ee  to.

I wo uld  st ro ng ly  ob ject  to  th e  di sc lo su re  of  th es e st af f di sc us sion s an d reco m
m en da tio ns . I be lie ve  it  wo uld  ha ve  a ch il ling  eff ec t on th e fr ee  ex ch an ge  of 
in fo rm at io n an d id ea s am on g mv  st af f an d my se lf. W itho ut  th a t ex ch an ge  my 
barg ai nin g po si tio n w ith def en dan ts  in co ns en t de cr ee  neg ot ia tion s wo uld be 
im m ea su ra bl y wea ke ne d.  I be lie ve  our  law  en fo rc em en t pro gr am  wou ld be 
wea ke ne d als o.

A sec ond po ss ible re ac tion by  a d is tr ic t co urt  wo uld be  to  ex pl or e in  some  kin d 
of  econom ic at m os ph er e vari ous po ss ible a lt e rn ati ves to a n ti tr u s t re lief , us in g 
Ju st ic e  D ep ar tm en t ex pe rt s,  th e  exper ts  o f o th er Exe cu tive  B ra nc h ag en cies  su ch  
as  th e Co mm erc e D ep ar tm en t,  th e D ep ar tm en t of  T ra nsp ort a ti on  an d th e lik e,

•1 5U .S .C . § 16 (a ).
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and  ex per ts  br ou gh t in  by  o th er part ie s or  th e  co ur t. T his  ex plo ra tion could  be m os t ex pe ns ive,  tim e co nsum ing, an d in th e en d m ig ht  we ll bea r li tt le  re leva nc e to  th e m att ers  under  co ns id er at io n,  rese mbl ing a  gr ou p of high ly  tr a in ed  sc ho la rs  re ad in g th e ir  d is se rt a ti on  pap er s in an  al m os t em pt y au di to ri um .

The  b ill  al so  s ug ge st s th a t th e  d is tr ic t court  to ex pl or e an d co ns id er  a ny  sp ec ia l ci rc um st an ce s wh ich  giv e ri se  to  th e ju dg m en t. I be lie ve  th is  pr ov is ion is  much too va gu e.  I f  en ac te d,  it  could  perm it  a “f ishing  ex pe dit io n” in to  pr os ec ut ori al  di sc re tion  in  a n ti tr u s t ca ses. Su ch a ju dic ia l in qu iry co uld re quir e a tr ia l on th e  en ti re  ra ng e of  issu es  co nf ro nt in g a pr os ec ut or —incl ud in g th e st re ng th s an d wea kn es se s of  th e  go ve rn m en t's  th eo ry , th e defic ien cie s in fa ctu al proo f, the ou tco me of  discov ery,  th e tim e fa cto r inv olv ed in go ing  to  tr ia l or get ting re lief  now,  th e po ss ible re li ef th a t m ig ht  be ob ta in ed  in li ght of  th e  ri sk  of  li tigat io n,  th e  re so ur ce s to  be co m m it ted in  th is  ca se  vis-a -vis a lt e rn a ti ve—an d per hap s »mos t im port an t—ca ses, an d th e  pu bl ic  co nseq ue nc es  of  de lay in  co rr ec ting  an  a n ti tr u s t viol at io n.  The  court s do no t pe rm it  th is  in quir y  now,  an d I be lie ve  it wo uld be in co ns is te nt  w ith bo th  th e co ns ti tu tiona l n a tu re  of  th e  ju dic ia l po we r and  th e  tr ad it io na l co nc ep ts  of th e adver sa ry  process. In  th e  la tt e r sense, I be lie ve  th a t di sc lo su re  of  th es e ki nd s of  th ou gh t proc es ses in pu bl ic  could  force th e  go ve rn m en t to  spell  out  th e  st re ng th s an d wea kn es se s of  it s a n ti tr u s t pr ogr am  an d could  give  de fens e counsel  an  ov erwhe lm ing ad van ta ge in map ping  ou t a ca se  again st  th e  go ve rnmen t. I do  no t be lie ve  th a t re su lt  wo uld  be in the pu bl ic  in te re st .
Se cti on  3 of  H.R.  9203 wou ld  pr ov id e fo r an  in cr ea se  in  th e  max im um  fin e on co rp or at io ns  from  $50,000 to  $500,000 an d fo r in div id ual s from  $50,(MM) to $100,000.
The  D ep ar tm en t of  J ust ic e  h as  as ke d Co ngres s in th e p a s t to  inc re as e She rm an  Act. fines an d co nt in ue s to su pport  su ch  i nc rease.
A pri m ar y end of  th e cr im in al  sa nc tion s of th e  Sh er m an  Act is to  pr es er ve  fr ee  en te rp ri se  by dete rr in g  ill eg al ac ti v it ie s an d pr ac ti ce s pr ev en ting ef fecti ve  co mpe tit ion.  Thi s end can he m et  on ly if  thos e sa nc tion s pr ov id e a mea ni ng fu l dete rr en t.  By  cu rr en t econom ic st andard s th e co m pa ra tive ly  m od er at e ra ng e of  fines av ai la bl e under th e She rm an  Ac t is no t an  ef fecti ve  d e te rr en t to  cr im in al  co nd uc t. The  max im um  fines fo r in di vi du al s an d co rp or at io ns  ha ve  no t been in cr ea se d sin ce  1955. Sinc e th a t in cr ea se  th e as se ts  an d pr of its  of  co rp or at io ns  hav e in cr ea se d dra m at ic al ly , m ak in g in  som e ca se s th e im po si tio n of  th e pre se nt  max im um  fine  on ly a mi ld ta x  on prof its  av ai la ble  th ro ugh prolon ge d viol at io n of  th e law . To  m ai nta in  th e  in te nd ed  dete rr en t eff ect of  th e max im um  fine  esta bli sh ed  in  th e 1955  a m en dm en t to  th e Sh er m an  A ct, an  in cr ea se  is  ba dly needed.W hi le  to  re la tive ly  sm all  bu sin esses. $500,090 in fines may  seem excessi ve , m an y of  our ca ses ar e  br ou gh t again st  som e of  th e nati on’s l a rg est  c or po ra tio ns .I wo uld st re ss  that,  it  wo uld  not  be m an dat ory  fo r th e  co urt s to  impose  th emax im um  fine. In de ed , co ur ts  n t pre se nt do  no t of te n im pose  even  th e max im um  ■fine  of  $50 000. Thi s ju di ci al  re s tr a in t is ex pe cted  to  co nt in ue . I t may  re as on ab lyl»e as su med  th a t th e  co urt s will  co nt in ue  to  we igh  such  co ns id er at io ns  such  asth e  fin ancia l ci rc um stan ce s of  th e  de fe nd an t, th e n a tu re  an d dura tion  of  th eoffense, an d th e  ef fect on t he  ec ono my.
We be lie ve  th a t th e  go ve rn m en t’s a n ti tr u s t en fo rc em en t wi ll be aide d by •sh ar pe ni ng  in dust ry ’s a w ar en es s o f  th e  consequences  of  a Sh er m an  Ac t viol at io n.The  concern  of  ton m an ag em en t fo r th e  fina nc ial  we ’fare  of  th e ir  co rp or at io ns  shou ld  in su re  m an ag em en t’s d ir ec t co ncern  w ith  a n ti tr u s t co mpl ianc e a t oper ation al  levels .
Mo reo ver, incr ea se d ef fecti ve ne ss  in pun is hm en t an d pr ev en tion  wo uld  lik ely be po ss ible w ith  re sp ec t to  fir ms sm al le r in size. The  court s ha ve  a tend en cy , in my  vie w,  to  re se rv e a max im um  or n ear max im um  fine  fo r th e  la rg es t fi rm s:  no  m att e r how gr av e th e  vio la tion s bv th e sm al le r co rp ora tions  or  by in di vidu al  de fe nd an ts , th e ir  fines tend  to  be scaled  down  fro m th is  max im um . Thi s of ten re su lt s in v ir tu a ll y  m ea ni ng le ss  pe nal ti es  fo r sm al le r ope ra tion s al th ou gh  the co nd uc t inv olv ed  ca lls fo r se riou s pu ni sh m en t.
W e th ere fo re  su ppo rt  th e pr in ci pl e of  th e in cr ea se  in max im um  fines proposed  by H .R . 9203.
Se cti on  4 o f th e bil l wou ’d am en d th e  E xpe dit in g A c t10 in  a m an ner  wh ich  wo uld no t pr ov id e fo r th e  p ow er  o f c er ti fica tion  of  a n ti tr u s t ca se s by th e A tto rn ey  G en er al  fro m th e  D is tr ic t C ou rt  direc tly to  th e Su nr cm e Cou rt  wh en, in the A ttor ne y G en er al ’s op ini on , th e  ca se  is of  ge ne ra l pu bl ic  im po rtan ce .
10 15 U.S.C. 2S.  49 U.S.C. 44.



89

We believe the public  intere st demands that  the nat ion’s chief  law enforce
ment  officer have the  autho rity  to bring  before  the  Supreme Cour t an tit ru st  
ques tions  which may have a dire ct and sub stantial impact on the economy and 
on consumers in genera l. While  we recognize that  in most instances  private 
defe ndants and public plaintiff s should be plac ed on an equal footing before  the 
courts, we believe th at  the need for early resolu tion of issues affecting the  publ ic 
intere st in competi tion in th is nat ion’s economy overrides  these  considerations. 
This  certif icatio n power, of course, is simply procedural in na tu re ; no party  
would be treate d in a pre ferent ial manner on the merits. The courts will, I am 
sure, continue to resolve the  subs tant ive issues in an evenhanded manner. None
theless, we believe the  public  intere st lies in the  early resolu tion of an tit ru st  
cases of nat ional import, upon certifi cation as determined by the  Attorney 
General .

We therefo re oppose the  amendments  str iking the Attorney General’s cer ti
fication power  and  urge th is Committee  to consider favorably th at  port ion of 
S. 782 as originally  d raft ed.

In my previous testim ony today I have expressed the strong rese rvat ion of 
the  Dep artm ent  concerning the  enac tmen t of this legis lation as drafted . While 
we will continue to ma intain  those reservatio ns, we would suggest th at  if II.It. 
9203 is reported by this Committee containin g cer tain amendments—amend
ments  which have  been made in the Senate bill, S. 782—the Departm ent would 
not oppose enactment of this  legis lation.

Fir st,  the Senate An tit rust Subcommittee included cer tain  amendments which 
were, we believe, most helpful  in clar ifying the purpose and  scope of the  bill. 
We note th at  II.R. 9203, a s introduced, has inco rporated  these  amendments and 
we believe t ha t thi s is an improvement over S. 782 in its  o rigina l version.

Second, amendments were made to S. 782 on the  Senate floor, amendments 
which are key to the  removal  of our strong opposition to this legisla tion. I would 
like brie fly to discuss those amendments.

In the  event th is Committee does not inco rporate the certifi cation power, I 
would like to suggest one technical amendment to II.R. 9203. The bill now pro
vides that  either  party  must make application to the  dis trict court for  c ertifica
tion to the  Supreme Court, with in five days  of a notice  of appeal and th at  the 
order of certi fication mus t be filed within fifte en days. We would propose  a 
technical amendment which would extend the  period for  filing an application 
before  the  dis trict cou rt for  a certifi cation of the  case direc tly to the  Supreme 
Court  from five to fifteen days  and for the  entry  of an order of certifi cation 
from fifteen to th irt y days.

In cases where the  United Sta tes  has been successfu l in the  dis tri ct court 
and the  defen dant files a notice of appeal, norma l processing of a  copy of such a 
notice through the mails  to the  Departm ent of Jus tice and to responsible offi
cials  in  the  D epartment may simply requ ire more tha n fifteen days. Accordingly, 
this amendment is proposed so th at  the period for apply ing to the  dis tric t 
court for  an order of certi fication is not allowed to run inad vertently .

We would propose to str ike  in II.R. 9203, at  lines 13 and 14 of pace  3, the 
language in subsection 2(b )( 6),  which reads “and the  anticipa ted effects on 
competit ion of such altern atives.” If  adopted, the  bill would reta in a require
ment. th at  the  public  impact stat eme nt disclose a description  and evaluat ion of 
altern atives  which were actual ly considered by the  An tit rus t Division in form u
lati ng a proposed consent judgm ent.

The language  proposed to be stricken would require  the  staff of the  An tit rus t 
Division to speculate  publicly  as to the various  effects upon compet ition which 
would be generated  by various  alt ern atives to the  proposed consent judgment. 
These ant icip ated effects quite clearly can be specu lated  upon by the  dis tric t 
cour t considering a proposed consent  judgment or by other inte rested par ties . 
The cour t retain s the  right under Section 2(e )( 1) of the bill to consider these  
predicted  effects.

There is no reason, however, to requ ire the  staf f of the An titrust  Division, at  
(.he i>eril of la te r emb arrassment, to make  a public  prediction as to the  com
peti tive effects of various  alte rna tives which it  has considered. It  is sufficient 
if the  various alt ern atives are  disclosed to the  court and to the  public. Then 
in an atmosphere infused with  comments from the public, from customers, from 
suppl iers, and from competitors, the court can make  an inform ed judg men t 
as to whethe r the proposed  consen t decree is in the  public inte rest .

We would also propose an amendment which would str ike  in line  14 of page 6 
in subsection 2(g)  the language “except counsel of reco rd” and  add a proviso
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a t  th e  en d of  th a t se nt en ce  to  th e eff ec t th a t co nta cts  by  or in  th e  pr es en ce  of  co un se l of re co rd  ex clus ively w ith em ploy ee s of  th e  D ep ar tm en t of  Ju st ic e  need no t he li st ed  in th e de sc ript io n of w ri tt en  an d or al  co m m un icat ions  by or  on  be ha lf  of a def en dan t w ith  off icer s or  em ployees of th e  go ve rn m en t.Th e pr es en t sect ion,  as  d ra ft ed , it  seem s to  me is  de fic ient  in tw o resp ec ts . F ir st , it  pe rm it s co un se l of re co rd  to  c onta ct an y officer or officia l of go ve rnmen t, ho wev er  il le gi tim at e or  la ck in g his in te re st  in  a p a rt ic u la r ca se  pen di ng  be fo re  th e D ep ar tm en t of Ju st ic e  may  be, w ithout li st in g  t h a t co nta c t in th e de sc ript io n filed w ith  th e co ur t.  Sec ond , I th in k it  wo uld  te nd to  ha ve  a  ch il ling  ef fect  upon  to ta ll y  le gi tim at e co nt ac ts  w ith  th e st af f of  th e  A n ti tr u st  Di visio n.Th e am en dm en t whic h I pr op os e co rr ec ts  bo th  th es e de fic ien cie s. I t  re quir es  th e  re por ting  by or on  beh al f of  def en dan ts  of  al l co nta cts  w ith  go ve rn m en t offici al s ot her  th an  th os e in  th e  D epar tm en t of  Ju st ic e  which  is, in  re ali ty , th e part y  li ti gat in g  th e ac tion  on be ha lf  of th e U ni ted S ta te s.  An d it  does not d is co ur ag e w ha t a re  pe rf ec tly  le git im at e co nt ac ts  in th e pr es en ce  of  co un se l of re co rd  by re sp on sibl e officers  of  a n ti tr u s t def en dan ts . B ot h of  th es e su gg es ted im pr ov em en ts  in th e bil l will  ha ve , I be lieve , a sa lu ta ry  eff ect. We ha ve  no ob ject ion to  a re port  of an  a n ti tr u s t defe ndan t’s lobb ying  ac tivit ie s,  st ru ctu re d  alon g th es e lin es.

Fin al ly , we  wou ld prop os e an  am en dm en t to  II .R . 9203  a t Se cti on  2 (e ) (2 ) . line s 3-5, st ri k in g  th e  co mm a a ft e r th e  wor d “com pla in t” an d st ri k in g  “in clud e co ns id er at io n of  th e pu bl ic  bene fit  to  be de rive d from  a de te rm in at io n of  th e is su es  a t tr ia l. ” The  Com mitt ee  on th e Ju d ic ia ry  in re port in g  S. 782 de clar ed  th a t Se cti on  2 (e ) w as  not  “ in te nd ed  to  fo rc e th e go ve rn m en t to  go to  tr ia l fo r th e  benef it, of  pote ntial  p ri va te  p la in ti ff s. ” We  wo uld ho pe  th a t th is  co mmitt ee  wo uld ag re e th a t th is  is  not  th e pu rp os e of  go ve rn m en t pr os ec ut io n under  th e a n ti tr u s t law s. How ev er , in clus io n of  th e la ng ua ge  co nt ai ne d in  II .R . 9203  is, in ou r vie w,  an  in v it a ti on  to th e  co urt  to  re quir e th e  go ve rn m en t to  go to  tr ia l,  fo r som e unst a te d  reas on , ev en  th ou gh  th e re li ef  se cu re d by th e go ve rn m en t in a prop os ed  co ns en t de cree  is fu lly  ad eq uat e to  p ro te ct  th e  pu bl ic  in te re st  in  com pe ti tion .
Th e la ng ua ge  which  wo uld he re ta in ed  in su bs ec tio n 2 (e )—to  th e eff ec t th a t th e  co ur t mav  co ns id er  “t he  pu bl ic  im pa ct  of entr y  of  th e  ju dg m en t up on  th e pu bl ic  ge ne ra lly an d in div id ual s al le gi ng  spe cif ic in ju ry  fro m th e vi ol at io ns  se t fo rt h  in th e co m pla in t”— is fu llv ad eo uat e to  pro te ct  th e pu bl ic  in te re st . Tt see ms , th er ef or e,  th a t th e  on ly eff ec t of th e  la ng uag e which  is  prop osed  to lie st ri ck en  fro m th e bil l wou ld  be to in du ce  a d is tr ic t co urt  to  co ns id er  w het her  re quir in g  t he  gov er nm en t to  go to  t ri a l wo uld  ai d  pri vate  t re ble  da mag e pl ai nt if fs .

Sta temf nt  of W at.ke r B. Comeoys, Depu ty  Ass is ta nt Attorney Genera l.Ant itr us t D iv is io n , D epar tm en t of J us tice . B efore th e Senate J udiciaryCom mi tt ee  Subc ommit tee  on Ant itru st  and Monop oly, on S. 3036— March  4.1970

Mr. C ha irm an  an d mem be rs  of  th e  su bc om m it te e:  T ap pre ci at e th e op po rtu n it y  to  an near be fo re  th is  Su bc om mitt ee  to  te s ti fy  in su ppor t of  S. 3036. a hil l to  in cr ea se  th e max im um  fine  which  may  be im posed upon  a co rp or at io n fo r a cr im in al  viol at io n of  se ct ions  1. 2. or 3 of  th e She rm an  A n ti tr u st  Act . Th e hi ll  wo u’d ra is e fro m $50,000 to  $500,000 th e m ax im um  co rp ora te  fine  which  could  be im posed on each  co unt  of  an  in di ct m en t. Tt mak ps  no  ch an ge  in the pe nal ty  fo r na tu ra l pe rson s, wh ich  is  a fine  no t ex ce ed ing $50,000 or  im pr ison m en t no t ex ce ed ing one yea r,  or bo th , in  th e dis cr et io n of  th e  tr ia l judg e.A fu nda m en ta l pu rp os e of  th e cr im in al  sa nc tion s of th e Sh erm an  Ac t is  to  sa fe guar d  ou r fr ee  en te rp ri se  sy ste m. The se  sa nc tions a re  de sign ed  to  det er  i’l eg al co nd uc t an d pra ct ic es  which  pr ev en t ef fecti ve  co mpe tit ion.  Thi s goal ca n hn acco mplish ed  on ly if  th e sa nc tion s pr ov id e a m ea ni ng fu l det err ent.By  cu rr en t eco nomic st andard s,  th e  co m pa ra tive ly  m oder at e co rp ora te  fine do es  n ot d et er  c rim in al  c on du ct  a s ef fecti ve ly  a s it  sho uld.Tn ty pi ca l co rp or at e hie ra rc hie s,  m id dle m an ag em en t is  under  const an t pre ssu re  from  th e to p to  prod uc e.  U nfo rt unat el y  our ex pe rien ce  has  been th a t,  under th is  pr es su re , som e mid dl e m an ag em en t succ um b to  ha rd -c or e a n ti tr u s t vi ol at io ns , no tw it hst an din g th e  su bst an ti a l ri sk  of  pe rs on al  in di ct m en t.T he  muc h pu bl ic ize d Ele ct rica l Gases  of  1960  inv olved in di ct m en ts  of  re la tive ly  high  lev el m id dle m an ag em en t an d th e  im po si tion  of  co rp ora te  fines, a t th e  pr es en t m ax im um  ra te . B ut notw it hst andin g  th is  la ndm ark  cr im in al
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prosecut ion, larg e knowledgeable corporat ions  have continued to engage  in 
hard-core violations of the  an tit ru st  laws.1 While  top management may be 
personally insu lated  from the  bur ly burly of hard-core violation, it has  a direct  
concern with the financial well-being of the  corporation. Increasing the maximum 
fine imposed on the corporat ion from $50,000 to $500,000 should insu re that  
top managem ent is as concerned witli middle management an tit ru st  compliance 
as it is with middle management “performance.” It should also help to insure 
th at  the corpora tion does not, a fte r all, profit by a nt itr us t violation.

The Electrical Gases are inte res ting  in thi s regard. In the 20 cases involved— 
covering mult iple counts—29 corporate defe ndants were fined a to tal of $1,786,500 
for conspiracies between 1956 and 19(50, or an aggregate average ann ual  rate 
of $357,300. The indu stry leade rs, GE and Westinghouse, were lined a t an annual 

w rate  of less tha n $100,000 each per year. Yet sales  of equipment which were
the  subject of these  conspiracies, amounted to 1.7 billion dollars annually.

Since enactment of the Sherm an Act in 1890, the  maximum fine has been changed 
but once. In 1955 Congress increased  the  maximum penalty from $5,000 to 
$50,000? Since then, the de ter ren t effect of the  maximum fine has decreased 
sub stan tial ly because of several general economic developments.  In today’s 
economy, the  value  of the dol lar has decreased so th at  it is obvious that  the 
penal izing and deter ren t effect of a $50,000 fine is fa r less tha n it was 15 years 
ago. Moreover, the  rela tive ly low corporate  fine, fa r from commensurate now 
with  the grav ity of offenses aga ins t free  ente rprise, fost ers  a public view that  
such offenses a re not to be taken too serious ly. Such a conclusion cont ribu tes to 
erosion of the d ete rre nt value of the  present pena lty.

In subm itting  this  legisla tive proposal las t fall  for  congressional consideration . 
Attorney General  Mitchell pointed out tha t, since the 1955 in crease in the maxi
mum Sherman Act fine, “assets  and profits of corporat ions  have increased dra
matica lly, while the  pu rchasing power of th e dol lar has decreased grea tly. Conse
quently , the basic purposes of  such a fine—to punish  offenders and  to  dete r poten
tia l offenders—are  fru str ated  because the additional profits  avai lable  through 
prolonged viola tion of the  law can fa r exceed the penalty which may be imposed. 
The $50,000 sta tutory  maximum makes fines in crim inal an tit ru st  cases trivia l 
for  ma jor  corporate de fendants.”

“To mainta in the intended effect of the  maximum fine es tabli shed in the 1955 
amendment to the  Sherman Act, which is rela ted to corporate profits of fourteen 
yea rs ago, the increase  is obviously needed,” the  Attorney General asse rted .3

As s tated  by the  Council of Economic Advisers ear lie r this year in its  Annual 
Report for 1969, inflation and  company growth in size “have lessened the force of 
maximum fines for crim inal  violat ions of the  an tit ru st  laws. Because a corpora
tion can be fined no more than  $50,000 for  each crim inal violation , rega rdle ss of 
the  seriousness of the  crime or its  cost to the  economy, th e corporate  fine is often

• ineffectual.” 4
And, as said in the  1967 r epo rt of the Task Force  on Assessment  to The  Pre si

dent’s Commission on Law Enforcement and Adm inist ratio n of Just ice,  the 
present sta tutory  ceiling on fines in sentences to Sherm an Act defe ndants make s 
fines trivia l for corporate defendants, notwithsta nding the  fac t th at  multiple

* counts may be charged where  sep ara te conspi racies are found and the maximum 
fine may be imposed for each count  on which a pa rticu lar  defe ndant is found 
guilty.®

The years since 1955 have seen a great increase  in  corpo rate  a sset s and profits, 
reduc ing the effectiveness of the range of fines provided in 1955. Since 1955, the 
assets and profits of the 500 largest American ind ust ria l corporations have in
creased from $107,868,512,000 and $8,266,557,000, respect ively to $361,146.909.000 
and $24,194,773,000, respectively, a three-fold increase.® The average net  income 
of the  500 larg est corporat ions  is now over $48,000,000 annually.7 Thus, if one

i p o r  ex am ple, su bs eq ue nt  to  th e  Ele ct ri ca l Ca ses , pr os ec ut io ns  Invo lv ing pr ice -fixing , 
bid- rig ging , or  co llu siv e bi dd ing ha ve  includ ed  ac tion s ag ai nst  la rg e firms  in th e  For tu ne  
503  in  th e fo llo wing in d u s tr ie s : ba ke ry  pr od uc ts , dai ry  pr od uc ts , pe trol eu m  pro du ct s,  an d 
pl um bing  f ix tu res.

a A ct  o f Ju ly  7, 195 5, 69 S ta t.  2S2.
3 L ett e rs  fro m A ttorn ev  Gen er al  Jo hn N. M itc he ll,  Se pt em be r 29, 196 9, to  th e P re si den t 

of th e  Sen at e an d th e Sp ea ke r of  th e Hou se  of  R ep re se nt at iv es , ac co m pa ny in g th e prop osed
R ep or t o f th e Co un cil  o f Ec on om ic A dv is er s,  F eb ru ary  197 0, pp.  94 -9 5.  

b Task  Fo rce  R ep ort : Cr ime an d I ts  Im pact — A n A ss es sm en t,  T as k  For ce  on  As sess 
m en t Th e P re si den t’s Co mmiss ion on La w E nf or ce m en t an d A dm in is tr at io n  of  Ju st ic e,  
1907 ,’p. 112.

« F or tu ne.  J u lv  1955.  Su pp ., p. 10. an d Ma y 15 ,1 969 Su pp ., p. 22.
7 B ased  on th e fig ures  i n Th e Fort un e D irec to ry , Su pp ., Ma y 15 ,1 969 ci te d in  9 a bove.
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such firm could effect but a one percent incre ase in its net income through an an tit ru st  violation, it would be adding in excess of $480,000 to its income annually . This is almos t 10 times the  present maximum fine. And, because of the time lag between the ins titu tion of the conspi racy and its detec tion and pun ishment, the  potential gains  may be substantially greate r.8 Certa inly,  the  present $50,000 fine is inadequate  to punish or p revent such violations. The high incidence of hard-core violations since 1055 would tend to confirm this  fact .Compared with assets and profits, fines imposed las t year in cases involving four  defenda nts among For tune’s top 24 indust ria l corporations fo r 1908 amounted to $300,000. The net income of the  four  firms fined8 approached two billion dollars in 1908. Thus the total fine represente d approxim ately  .015 per cent of the  tota l net income of the  four.  I might say here  t ha t if a maximum fine above $50,000 had been av ailab le to us over the las t thre e and one-half years,  a period of time  on which I have gathered  some specific data  on fines, we very likely would have recommended fines exceeding the $50,000 maximum per  count  again st approximately 20 of the  co rporate defe ndants in a half-dozen of o ur prosecutions.The moderate size of the  maximum pena lty also crea tes difficulties in punishing and preventing violat ions by firms smal ler than the nat ion ’s gian ts by fostering the view tha t the  maximum fine is to be reserved for the  g iants, no m att er  how reprehensib le the  conduct. This  resu lts in court s scaling down fines on sma ller corporations , even though the depredat ions of such firms involve sales, profits, assets, and market effects fo r which a maximum or n ear  maximum penal ty is appropr iate  and even though the  chara cte r of the  offenses calls for  the str ict est  retribut ion.

In the  vas t majori ty of an ti trus t cases defe ndants seek to plead nolo contendere,  in par t, it  is said, out  of a l>elief th at  judges will impose lesse r sentences on nolo pleas tha n af te r guilty pleas  or conviction.10 If  i t is assumed that  the re is an inclination on the  pa rt of the court s to impose lower fines on nolo pleas, the high incidence of j udicial acceptance of such pleas  furth er argu es for an increase in the maximum fine on corporations.* 11
Fines authorized by statute in other countries  for  viola tions similar  to those punishable  unde r the  Sherman Act can be much more stringent. For  example, in the European Economic Community a fine of up  to $1,000,009 may be imposed, or, if the violation is done “wil fully  or through negligence,” th is may be increased to 10% of a defend ant ’s business turn over for  the  preceding year .12There need be no fear  tha t increasing the maximum fine will work undue ha rdship  on the small corporate viola tor. S. 3030 merely rais es the ceiling on fines; it does not set a floor under them. The size of the  fine under any ceiling rest s with  the  t ria l court . I believe th at  the cour ts and the Departm ent generally have exercised sub stan tial  discretion and sound judgm ent with  respect to the  imposition of fines, in pa rt reflecting consideratio n of defend ants’ abi lity  to pay. In only 27% of the cases where  sen tencing occurred  during the  la st three and a ha lf years did the  Depar tmen t of Jus tice recommend the maximum fine. Dur ing fiscal yea rs 1900 through 1909, about 27% of a ll corporations fined have received fines tota lling $10,000 or les s; nearly 40% fines tota lling $15,000 or less ; and nearly 55% fines to tall ing $25,000 or less. It  may reasonably  be assumed that  in set ting  fut ure  fines, the courts will continue, in the  exercise of thei r discre tion, to conside r the means and circumstances of the defe ndant as well as factors  such as the  p ractices involved, duratio n of violation , degree of culpability,  and the effect of the violation on the economy. The Departm ent will continue, in the  exercise  of its discretion, to use sound judgmen t in recommendations to the  court s rega rdin g fines.

8 F or exam ple, th e five cr im in al  ca se s of  th e  m id -s ix tie s in vo lv in g sa le s of  pre ss ure  pipe  cove red co ns pi racies  l as ti n g  u p to  e leven ye ar s.9 A mer ican  Oil (S ta n d ard  Oil , I n d ia n a ) ; Soc ony -Mobll (M ob il );  G u lf ; an d  Hum ble (S ta ndard  Oil, New  Je rs ey ).
10 T as k Force  Rep or t:  Cr ime an d I ts  Im pact — A n A ss es sm en t,  T as k Force  on Asses sm en t, The  P re si den t’s Co mm iss ion  on Law  Enfo rc em en t an d A dm in is tr at io n  of  Ju st ic e,  196 7,p. 111.
11 T he  Tas k Force  Rep or t ci ted ab ov e no tes, a t  p. 112, th a t ov er  a six- ye ar  pe rio d fro m mid- 1959  to  mid-1965 no lo  pl ea s w er e ac ce pted  in  ev ery ca se  in  which  th e  Gov er nm en t did not oppose th e  plea , an d in 96 per ce n t of  th e  ca se s in  wh ich  th e Gov er nm en t w as  opp ose d. An d nolo  plea se  we re  ac ce pted  in  nea rl y  87 pe rc en t of th e a n ti tr u s t pr os ec ut io ns  fo r wh ich fines we re  imposed  in  th e pe rio d Ju ly  1, 196 8 th ro uch  Decemb er 31 , 1969. In cr ea sina  Crimin a l Pen al tie s Un der th e Sh er m an  A n ti tr u s t A c t,  Hou se  R ep or t No.  91 -7 99 , U.S . Hou se  of  Rep re se nt at iv es , 91 Cong., 2d sess ., ac co m pa ny in g H.R.  14116 . p. 3.11 Regulation  No. n  to Implement Arti cles  85 and 86 of the  Treaty  of  Rome, Council of the European Economic Community.
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Nor should there be fear of hardship on the corporation inadver tently violating  
the law. The Department  generally seeks indictments only for hard-core viola
tions, such as price-fixing conspiracies.

An increase in the maximum fine, which may be imposed on corporations for 
violations of the  Sherman Act, may also a id in our fight against organized crime. 
For a number of years many a reas of legitimate business enterprise have been 
invaded and the control thereof seized by organized crime. Often the small firm 
or marginal operation has proven most vulnerable to the inroads of underworld 
forces, but there is growing evidence tha t these forces no longer are confining 
their efforts to the small business sector. Commonly, organized crime, moving 
in with violence and intimidation, attempts to secure a monopoly in the product 
of service of an invaded business. Success brings monopoly profits through higher 
prices to the consumer. Competitors are eliminated and customers firmly tied 
to the supplier controlled by the organization.13

A year ago the Attorney General stressed tlie possibility of applying ant itru st 
principles to organized crime.14

Since then the Ant itrust Division has participated in several investigations 
with various Strike Forces looking into charges of unfair competition involving 
organized racketeers in legitimate business.

Several of these investigations have progressed quite far. Typically, the pat 
tern tha t emerges is tha t garden-variety rest rain ts of t rade are enforced by the 
use of physical violence, union corruption and bribery to governmental officials.

Normally organized crime appears to run its legitimate business operations 
through front men. Even if we were able to convict these front men under 
criminal law, they can easily be replaced.

But i t is also important to remember tha t most of the businesses we are investi
gating represent substan tial investments of organized crime funds running into 
the millions of dollars. Therefore, a fine of a half million dollars, with an ac
companying court in junction could very well remove these substantial threats to 
our legitimate business community.

We believe that,  in addition to strengthening enforcement in the tradi tiona l 
ant itru st criminal area, increasing the maximum corporate fine will prove a more 
effective barrie r than the present maximum to the operation of leg itimate busi
ness enterpr ise by organized crime in ways violative of the  Sherman Act.

Civil remedies under the Sherman Act can prevent continuation of unlawful 
behavior, and perhaps dissipate its effects, but in no way can the civil or crim
inal sanctions available to the government achieve restitution. And profits 
gained through violation cannot be divested. A fine is the only redress available  
to the government against the corporate  offender. I t should l>e an effective deter
rent to fu ture  wrong-doing by even the larges t corporate offenders and by those 
tempted to partic ipate in, or condone participation in, an illegal conspiracy. As 
observed in the Stigler Report released last year—which urged upward revision 
of Sherman Act fines through legislative action—“the dete rrent sanction in anti
trust is weak . . . .  [T]he maximum fine of $50,000 will deter only a very small 
corporation.” “ The maximum coiporate fine should be raised to $500,000 to 
make available the imposition of penalties fitting to the gravity of the offenses 
against our economic system.

The House of Representatives  has already passed II.R. 14116, a companion bill 
to S. 3036. The Department of Justice respectfully urges speedy and favorable 
action by the Senate on S. 3036.

13 See remarks of Sen. McClellan, Cong. Rec., Vol. 115, No. 43, pp. S2632-S2633, March 11, 
1969.11 Address of Attorney General John N. Mitchell before the An titr us t Section of the 
American Bar Association, March 27, 1969.

15 Report of the Task Force on Productivity  and Competition,  I II.  “Recommended Changes 
in Antitrust  Policies—-D. An titr us t Sanc tions,” Cong. Rec., Vol. 115, No. 98, p. S6477, 
June 16, 1969.
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CONSENT DECREE BILL S
W E D N E SD A Y , SE P T E M B E R  2G, 19 73

> H ouse of Representatives,
Subcommittee on Monopolies and Commercial Law

of th e Committee  on tiie  J udiciary,
Wa shi ng ton , D.G.

The subcommittee met a t 10:05 a.m., pursuan t to call, in room 2141, 
Rayburn  House Office B uilding, Hon. Wal ter Flowers presiding.

Present: Representatives Flowers, Seiberling, Jordan, Mezvinsky, 
Hutchinson,  McClory, and Dennis.

Also presen t: James F. Falco, counsel, and Frankl in G. Polk, asso
ciate counsel.

Air. Flowers [presiding].  We will call the  session to order. 
Chairman Rodino requested that. I preside this morning because of 

other matters urgent ly requiring his attention this morning.
Our first witness is Mr. John Paul Jones of the National Newspaper 

Association who is accompanied by Mr. William G. Mullen, general 
counsel and secretary.

We would like you gentlemen to come forward and we would be de
lighted to hear what you gentleman have to tell us.

TESTIMONY  OF JOHN  PAU L JONES, PUB LIC  NOTICE COMMITTEE, 
NATIONAL NE WSP AP ER  ASSOC IATION, ACCOMPANIED BY W IL 
LIA M G. MUL LEN, GENERAL COUNSEL AND SECRET ARY

Mr. J ones. Thank you. Good morning, Mr. Chairman and Con
gresswoman Jordan.

It is a pleasure to be with you this morning and we thank you for 
t allowing us a part of your time today.

My name is John  P aul Jones, and accompanying me is William G.
Mullen, general counsel and secretary of the National Newspaper 
Association. Mr. Theodore A. Serri ll, executive vice president of 
the association is at a conference today and is not able to attend, 
regretfully.

I am the publisher of the Daily News, a daily newspaper in Memphis,
Tenn.. with a total circulation of about 1,500. I t circulates among busi
ness people, judges, lawyers, public officials, and the general public. 
I am also an attorney and am a member of the Bar of the Supreme 
Court of Tennessee, the Supreme Court of the  United States, and the 
U.S. District Court for the Western Distr ict of Tennessee.

T have been a member of the National Newspaper Association for 
many years, and I am currently serving as a member of its Public 
Notice Committee. I t is the work and interest of this committee which 
bring me to Washington for this  hearing  today.

(95)
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Th e Na tio na l Ne ws paper Associatio n (N NA ) rep res ents the  in te r
est  o f more t ha n 8,500 da ily  a nd  weekly  co mm unity  newspa per s across 
the Un ite d State s. The associatio n has a lim ited, bu t we be lieve  signif i
cant , int ere st in H.R . 9203 spons ored by the  c ha irm an  of th is com mit
tee, the Ho norab le Pet er  W . Rodino, Jr. , and S. 782, a  Senate-passed 
bill which is also before  th is  c omm ittee . Bo th  o f these bil ls would  re 
qu ire  publi ca tion of inform at ion conce rning pro posed an ti trus t con
sent jud gm ents,  would es tab lish pro ced ures fo r public com men t on 
such p rop osa ls a nd  would ex tend the effec tive da tes  of  such  ag reements  
to at  least 60 days af te r th ei r filing wi th the cou rts.

I t  is no t ou r pur pose in  com ing h ere today to  e ith er  s up po rt or  o p
pose the  en act me nt o f t hi s t ype o f l egisla tion . A s a m at te r o f p rin ciple , 
however , NN A believes th at  any leg islation wh ich  allows gr ea te r 
public pa rti cipa tio n in the dec isio nmaking processes of  ou r Go vern
me nt is valua ble.  W ith  t hat in mind.  NNA  ag rees w ith  the concepts  in 
volved  in th is  l egi sla tion.

Th e in ter es t of  the asso ciation , however , is more specific th an  that . 
NN A is intere sted in as surin g th at  s hould  thi s leg isl ati on  become law,  
it  wil l ade quate ly prote ct the public by gu aran teeing  op po rtu ni tie s 
fo r public awaren ess of  the  ter ms  and othe r de tails  of  pro posed  con 
sen t decrees , as well as op po rtu ni tie s fo r publi c comm ent.

The se bil ls alr eady  pro vid e fo r newspaper publi c notice. Our  sug
ges tion s will deal  wi th how those pro vis ion s can  be str ength ened  and 
made more specific and he lpf ul,  both  to the  pub lic and  the  courts. 
We hope th is com mit tee,  af te r its del ibe rat ion s, will  accept these  
suggest ions .

Now,  as these bil ls presen tly  rea d, it  d ire cts  t hat there  be pub lish ed 
in  a  new spa per  o f gen era l cir cu lat ion  in the  di st rict  in which  t he  case 
has been filed and in the Dis tr ic t of  Colum bia  an d in such  othe r dis 
tr ic ts  as the  cou rt may direct,  a sum ma ry of the ter ms  o f t he pro posed 
consent jud gm ent, a summ ary  of  the  publi c im pact sta tem en t to  be 
filed under subsect ion b, and the list  of  the  mater ia ls an d docume nts 
un de r subsection b, whi ch the  Un ite d State s sha ll make  ava ilab le for  
purpo ses  o f me aning ful  public comment, and in the places  w here such 
mate ria l is availabl e fo r p ublic  in spection.

Th e subsection pr io r to  th is  req uir es th at  consent jud gm ents pr o
posed by the  Un ite d St ates  in civi l pro ceedings un de r the  an ti trus t 
law s be filed with the  di st ric t cour t befo re which the  pro cee ding is 
pe nd ing  a nd  publi she d in the Fe de ral Re gis ter  at  least 60 d ays pr io r 
to  the decree’s effective dat e. Th e same section then  call s fo r com
ments  from t he  public rel at in g to  the  pro posed  decree.

Now, as sta ted above , the NN A agre es with  the concept of  th is  
leg islation  and pa rt icul ar ly  wi th  the  pro vis ion s it  conta ins  re qu ir ing 
newspaper public notice. We  do sug gest some mino r modifi cati ons  
however .

Fi rs t, we wo uld sug ges t th at  the  n um ber o f publi ca tio ns  be reduce d 
fro m seven  tim es in 2 weeks to  three  tim es in 3 weeks. A on will 
note th at  th is serves the dual purpo se of  les sen ing  the numb er of 
publi ca tio ns  an d co rre spondin gly  the cost,  wh ile  a t the same tim e 
ex ten ding  the  pe rio d in  wh ich  the pu bl ica tio ns  would  ap pe ar  in 
new spapers.

We make t hi s sugges tion because of  the comm on occur rence t od ay  of  
2-week  vacatio ns.  By pu bl ish ing fo r a minim um  of  3 weeks—at
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least 15 days—those favoring this legislation can be assured tha t even 
persons who are away for up to a 2-week period will be sure  of an 
oppor tunity  to read the notice. Four publications over a 4-week period 
would probably be better, but we honestly believe that a 3-week period 
is adequate.

Second, we suggest that the notice, as published in newspapers,- 
contain an invitation to the general public to send comments concern
ing the published material to the Attorney General. This  invita tion 
might be a part of the summary of the  public impact statement, a part 
of the public notice. To be safe, however, and in order  to make the 
notice to the public more meaningful, we suggest that the bill specifi
cally require tha t the  notice conta in th is invitation to the public.

Third, we suggest tha t the bill be amended to require the par ty 
responsible for making the publications to file sworn proof of publ i
cation and copies o f the notice as published with the U.S. distr ict 
Court having jurisdic tion in the case.

This  requirement would complete the record in a given case and 
make it easy to ascertain at a later date whether  or not the notice 
provisions of the law were complied with. I t would also make it easy 
for an appellate court to make the same determinat ion simply from the 
record of the case in the distric t court.

Tn our appearance before the Senate committee, a question was 
raised as to the cost of the newspaper public notice requirements of this 
legislation. We believe that if our suggestion tha t the number of  pub
lications be reduced to three, that  the costs could be as little  as $25 
and in no event more than $100. for three publications. Th at is, a total 
of three notices could be p rinted for no more than $100.

Now. like any other good commodity prices, newspaper advert ising 
varies from State to State. This $25 and $100 limit  was given by a 
publisher from Detro it before the Senate, and upon his study of this 
proposed legislation, it appeared that these figures were in line. I 
guess if  T had to give another estimate to give two persons’ opinions, 
the maximum cost could be increased from $100 to $150. But I can’t 
see, the maximum being more than  $150, even in the most com
plex case, because what we have here is a summary, and not a word- 
for-word presentation  or repetition of some legal document. The 
length  of the notice would be determined, of course, by the dra fte r of 
it, who will probably be the U.S. attorney  in conjunction with the 
attorney for defendant. The costs will be borne by the United States  
in some instances, and it is conceivable that  in some cases it will be 
borne by the other party . The lawyers who are dra ftin g these docu
ments are going to be conscious of cost, and there is plenty of estab
lished custom and precedent for compressing legal notices, which call 
for summary rath er than  “ in ful l’’ renditions.

Now. another question was raised in the Senate as to the method 
of determining which of several newspapers in an area would carry 
a part icular notice. The individual U.S. attorney in each case should 
decide which newspaper or newspapers should carry  the notice in 
order  to adhere to a court’s ruling in a specific case.

There  are statutes in each State which establish the qualifications 
of a newspaper for these notices, and they vary from State  to State 
and under  certain circumstances.

Of course, a court could specify newspapers by name, but we believe 
a b etter  practice would be to leave tha t up to the local U.S. attorney .
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Most State laws  spe cify  req uir ement s whi ch newspap ers  mu st meet  
in  or de r to be elig ible  to  ca rry  noti ces req uir ed by St ate law. I t  is 
ou r bel ief  t hat  a ny  n ew spaper appro ved fo r the  publi ca tion of notices 
req uir ed by St ate law sho uld  bo elig ible fo r the publi ca tio n of  th is 
typ e o f notice .

A t the  tim e NN A test ified before the Senate commit tee on thi s 
leg islation, the  commit tee  h ad  before it  a  pro vis ion  which would have 
req uir ed  th at  th is type  of  inform ation  be publi she d only in the  Fe d
era l Regis ter.  Whil e NN A is no t opposed  to the idea of  th is type  of 
mate ria l also being  p ublished  in the  F edera l Re giste r o r fo r t hat  m at
te r being distr ibuted  as a pre ss release, we belie ve th at the  only way 
to assure  th at  the not ices will  reach the  public in eve ry given case is 
to req uir e thei r publi ca tion as public  notice in new spapers.

Now, “publ ic notice ” means no th ing less th an  an official notice 
publi she d in a new spa per . I t is ou r hope th at  ou r commen ts tod ay  
hav e helped  t o convince the mem bers  of th is com mit tee  o f t he  v al id ity  
of  th is  belie f. We  firm ly believe th at  any othe r type  of  notice to  the  
publi c in th is age  of modern com municatio ns is to ta lly  inadeq uate.

Pu bl ic notice is a concept in ou r court  pro ced ure s and in ou r law, 
and  it has been proven  over the  years  t o be the only depen dab le way  
to  inform the pub lic and to  actua lly  ins ure  th a t in eve ry given case, 
notice will  be pub lish ed.  Newspap ers  who rece ive th is  t yp e of  ad ve r
tis ing have  absolu tely  no in ter es t whatsoev er in the lit iga tio n. I t  is a 
mat te r o f adv er tis ing to  them,  and they han dle it, as such, and  the  pr oo f 
of  publicat ion  is sworn to by the publ ish er and goes in the  record  in 
the case.

We  th an k you again  fo r allow ing  th is  time . We  will  be ha pp y to 
ans wer any  questio ns which  the com mit tee mem bers  may have. We  
will  also be pleased to p rov ide  th e comm ittee  staf f w ith the specific l an 
guage to  effect ou r suggest ions .

Mr. F t.owf.ks. Th an k you, Mr. Jon es. I  am inter es ted  in yo ur  con
clusion th at  the  asso ciat ion prefe rs publicat ion  three tim es du ring  a 
3-week  per iod  to 7 days  fo r 2 weeks consecu tive ly, which would be 14 
pub lica tions,  a ctu ally. Do you t ake in t he  local cost  fac tor, and are yo u 
conv inced th at  it would be a be tte r job  of  rea ch ing  the publi c th at  
way? Is  it yo ur  content ion  th at  pub lica tion th ree tim es over a 3-week 
per iod  wou ld be b et te r th an  14 days consecu tive ly ?

Mr. J ones. Seven da vs consecu tive ly, Con gressman.
Mr.  Mullen. Seven  days.
Mr. F lowers. Seven  days ove r a 2-week period.
Mr.  J ones. Yes, Con gressm an Flo wers, th at  is ou r con ten tion .
Mr.  F lowers. Tt wou ld be bett er,  an d obv iously it  wo uld be cheaper . 

Do you have an est imate  o f ho w much  less expensiv e th a t wou ld be?
Mr. J ones. Yes,  sir , we do. For example, weekly not ice  in some of 

the smaller com muniti es, there are  only wee kly new spapers . We ekly 
new spa per  rat es  are low er th an  da ily  newspaper rates.  I f  in the com
mu nit y you have a week ly and da ily  paper, then the TT.S. a tto rney  ha s 
the opt ion  of  us ing  e ith er  na pe r and pu t it  in th ree tim es in 2 weeks, 
whi le in the  o ther system,  i t would have to  be in the  d aily pa pe r seven 
tim es at  a ra te  h ig he r t ha n the week ly new spaper .

Now,  t hat  is not go ing  to be t ru e in eve ry ins tance,  but  in the grea t 
major ity , because week ly rat es  are  lower. Also, newspaper rat es  are  
charg ed per inch pe r insertion , and when you  tak e the numb er of
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times from seven down to three in a daily paper, you are saving a  cost 
of more than 50 percent.

Mr. Flowers. Well, from my own experience, th ree times once a 
week for 3 weeks is sort of the standard for publications, and I was 
just wondering if you were try ing  to keep it in line with other  things 
such as mortgage foreclosures.

Mr. Jones. Right.
Mr. Flowers. I  think it  would be a strong position to rely upon, too.
Has your association done any part icular studies of other notifi

cations such as mortgage foreclosures to substan tiate your premise 
tha t members of the public do read legal notices of this sort?

Mr. J ones. Well, we have done this study, Congressman. We have 
consulted the American Newspaper Publishers’ Association Research 
Center’s figures on how many newspaper readers read throu gh the 
whole paper, and as you know, most legal notices don’t appear on 
the front or the back covers.

Mr. F lowers. You have to read throu gh the whole pape r to get 
through them, isn’t that right?

Mr. J ones. Yes. This  study concluded tha t 92 percent of adults  
turn  through the whole paper . Tha t is a pret ty high figure. It  does 
surprise some people. This is a study scientifically conducted by a very 
prestigious and efficient organization, the American Newspaper Pub
lishers’ Association.

The National Newspaper Association continually works with its 
members to improve the effectiveness of public notices. We have a 
seminar planned on this  subject at our annual convention in Hot 
Springs, Ark., in 2 weeks. This is pa rt of a continuing effort by mem
ber publishers of NNA to make public notices more eve catching, 
more attractive  to the person who reads the paper. Some of our 
newspapers sometimes, for example, in prin ting  court dockets, prin t 
the judge’s picture with the court, and things  like that . It  is a part 
of tlie creative art of publishing, and we feel tha t the readersh ip of 
these notices is proven bv the  use of them over the years.

In  the case of prope rty mortgage foreclosures, the prope rty is sold 
at the courthouse steps in every State  in this country, and the real 
estate industry is not complaining about the lack of bidders.

We feel tha t public notices should not appea r behind the classified 
section. Rather , as they should appear in one conspicious location on 
a regular  basis such as in the enterta inment  section or the sports sec
tion, or maybe the financial section.

Mr. F lowers. Shouldn’t all legal notices be togethe r in one news
paper section ?

Mr. Jones. Yes, in the same place.
Mr. F lowers. Otherwise, a person who was looking for a p articular 

public notice might miss one he was really looking for.
Mr. Mullen. Could I add just one comment to Mr. Jones’ comments?
In  our experience, not official studies or surveys, but our experience 

in talking with publishers, and members of the public, the notices 
are read by the people who are concerned with them. Lawyers, real 
estate people, judges all have an interest, in this  and make a practice 
of reading the notice.

Air. F lowers. I would agree to tha t but  I  find it ha rd to believe that  
only 8 percent of readers miss public notices.
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You request that  the parties  should tile sworn proof of  publication. 
Is fa ilure  to file a departure from the norms ?

Mr. J ones. Yes, sir. Most State laws require th at the publications of 
the notice involved in a court proceeding be followed up by sworn proof of publication, which is an affidavit by the publisher, containing a 
verbatim copy of the notice in the  record. For example, it would help 
an appella te court looking at the record to be able to easily satisfy itself tha t the publication requirement had been complied with even 
though it was not an issue in the case. It  also makes a much better 
record for posterity  and abstract people and so forth. The proof of 
publication is usually included in the cost of the notice. The publisher 
does not get pa id anything extra for it. We feel tha t it is a meritor ious proposal.

Mr. Mullen. Usually  i t's a routine matte r for the publisher to provide the affidavit, as part of publication  to whomever inserts the notice.
Mr. F lowers. The trust of your testimony, in this respect, is t hat  publications  in the Federa l Register would not be sufficient to con

stitute  public notice, isn’t it?
Mr. J ones. Sir, it ’s simply not published in enough Federal districts 

in the country and not available to the general public to the extent t hat  newspaper publication would be.
Mr. F lowers. Thank  you. I have no further questions.
Mr. Hutchinson?
Mr. Hutchinson. Thank you. Mr. Chairman.
Do I understand your suggestion to be tha t whereas the bill before us requires publication for 7 days over a period of 2 weeks, that in order 

to accommodate publication  by weekly and daily papers, that the bill should be amended to provide for three publications over a 3-week period, or something like tha t ?
Mr. J ones. Three publications over a—excuse me.
Mr. Mullen. Over a 3-week period. Once a week for 3 weeks.
Mr. H utchinson. You’re making th at recommendation tha t the bill be amended in that  way?
Mr. Mullen. Yes, sir.
Mr. H utchinson. I  th ink from my own experience and practice of 

the law, tha t this change would conform to what is now being done 
in some areas of the  law, a lthough certain areas do require more than 
three publications. Let me ask this one question. In  metropolitan areas, 
or in communities where there is only one daily  paper, could this  still 
be satisfied by one publication each week in that daily paper?

Mr. .Tones. Yes, sir.
Mr. Hutchinson. Tha t is all I have.
Mr. F lowers. Ms. Jordan, do you have any questions?
Ms. J ordan. I  would just like to thank Mr. Jones for  coming this day and for giving his views on the subject.
Mr. Flowers. Mr. Dennis?
Mr. Dennis. Thank you, Mr. Chairman.
I think I understand the gentleman's views, and I apprec iate them.
Mr. F lowers. Mr. Mezvinskv ?
Mr. Mezvinskv. I just want to  thank him also, and I have no questions at this  time, Mr. Chairman.



Mr. Flowers. Thank you very much, gentlemen. We appreciate your 
appearing in force.

[ The prepared  statement of Mr. Jones follows:]
Sta te m ent of  J o h n  P aul  J ones . P ubl ic  N ot ic e Co m m it tee , N ati onal 

N ew sp a pe r  A ss ocia ti on

INTRODUCTION

Tliank  you, Mr. Chai rman , for  a llowing  us a pa rt of your time today. My name 
is Joh n Pau l Jones . Accompanying me are  Theodore A. Serrill, executive  vice 
pres iden t and William G. Mullen, general counsel and secretary of the  Natio nal 
Newspaper Association. I am the  publ ishe r of The Daily News, a daily  newspaper 
in Memphis, Tennessee , with  a tota l circulat ion of about 1,500. It  circulat es 
among business people, judges , lawyers, public  officials and the general public. 
I am also an attorney and am a member  of the Ba r of the Supreme Court of 
Tennessee, the  Supreme Court of the United  Sta tes  and the  United  Sta tes Dis
tri ct Court fo r the W estern Distr ict  of Tennessee.

I have  been a member of the National  Newspaper  Association for many years 
and I am cur ren tly  serv ing as a member of its Commit tee on Public  Notice. It  
is the work and int ere st of this committee which brings me to Wash ington for  
thi s hea ring  today.

The  National  Newspaper Associat ion (NNA) represe nts the  int ere st of more 
than 8,500 daily and weekly community newspapers across  the  United States. 
The Associat ion has a limited , but we believe significant, inte res t in H.R. 9203 
sponsored by the Cha irman of thi s Committee, the Honorable Pe ter  W. Rodino, 
Jr . and S. 782, a Senate-passed  bill which is also before  this Committee. Both 
of these  bills would requ ire publication of info rma tion  concerning proposed  a nt i
trus t consent  judgments, would establish  procedures for public comment on such 
proposals and would exte nd the effective dates of such agreements to at  leas t 
sixty (60) days  af te r th eir  filing with  th e courts.

It  is not our  purpose in coming here today  to either supp ort or oppose the  
enac tment of this  type of legislation.  As a matt er  of principle, however, NNA 
believes th at  any legislation which allow s greater  public par tici pat ion  in the 
decision-making  processes of our  government  is valuab le. With  that  in mind, 
NNA agrees with the  concepts  involved in thi s legislation.

The intere st of the Associat ion, however, is more specific than tha t. NNA is 
inte rested in assuring th at  should this  legis lation become law, it  will adequate ly 
protect the  public  by gua ran teeing  opportunities for  public  awarene ss of the 
term s and  o ther details of proposed consent  decrees, as well as oppo rtun ities for  
public comment.

These bills alre ady  provide for  newspaper public  notice. Our  suggestions  will 
deal with  how those  provisions can he st rengthened and made more specific and 
helpful, both to the  public  and the  courts. We hope this Committee, af te r its 
delibera tions, will accept these  suggestions.

PRESENT NOTICE PRO VISIONS

H.R. 1)203 and S. 782 now contain iden tical  newspaper public  notice requ ire
ments. The pertin ent  language  is conta ined in the  new subsection (c) which 
these bills propose to  add to Section (5) of the  Clayton Act. It  reads :

“The United Sta tes sha ll also cause  to be published, commencing at  least 
sixty days prior to the effective date of such decree, for  seven days over a period 
of two weeks in newspapers of general circulat ion of the dis tri ct in which the 
case has been filed, in Wash ington , Dis tric t of Columbia, and in such oth er dis
tric ts as the court may direct (i)  a summary of the term s of the proposed con
sent  judgment, (ii ) a summ ary of the public  impact sta tem ent  to be filed under 
subsection (b), (ii i) and a lis t of the ma ter ials and documents under subsec tion 
(b) which the United  Sta tes  shall make avai lable for  purposes of meaningful 
public comment, and  the places where  such material is availab le for public 
inspection .”

The subsection prior to thi s requ ires th at  consent  judgmen ts proposed by the  
United Sta tes in civil proceedings under the  an tit ru st  laws he filed with the 
Distr ict  Court before which the proceed ing is pending and published in the 
Federal  Reg ister  at least six ty (60) days  prior to the  decree’s eifective date . 
The  same section then  calls fo r comments f rom the public relating to the proposed 
decree.
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SUGGESTED AM ENDMENTS

As sta ted  above, NNA agrees wholehear tedly with the concept of t his  legislation and par ticula rly  with the provisions it conta ins requiring newspaper public notice. We believe, however, that  the notice provisions could be significantly improved by thre e simple  modifications .
Firs t, we would suggest that  the number of publica tions  be reduced from seven times in two weeks to three times in thre e weeks. You will note that  this serves the dual  purpose  of lessening the number of publications and  correspondingly the cost, while at  the same time extending the period in which the  publica tions  would app ear in newspapers.
We make this  suggestion because of the common occurrence today of two week vacations. By publishing for a minimum of three weeks (a t least 15 d ays) those favo ring  this legislation  can be a ssured that  even persons who a re away  for up to a two week period will be sure of an opportunity to read  the  notice. Four  publications over a fou r week period would probably  be bette r, but we honestly believe th at  a three week period is  adequate.
Second, we suggest  that  the  notice, as published  in newspapers, contain  an inv itat ion  to the general public to send comments concerning the published  materi al to the Attorney General. This inv itat ion  might be a pa rt of the summary of the  public impact statement, a pa rt of the public  notice. To be safe, however, and  in orde r to make the  notice to the public more meaningful, we suggest tha t the bill specifically require that  the  notice conta in this  inv itat ion  to the public.Third , we sugges t the bill be amended to requ ire the  party  responsib le for making the publications to file sworn proof of publication and copies of the notice as published with the United States Dis tric t Court  having juri sdictio n of the case.
This requirement would complete the record in a given case and make i t easy to asce rtain at  a lal er  date whe ther  or not the notice provisions of the law were complied with. It  would also make it easy for an appella te cour t to make the same dete rmin ation simply from the record  of the case in the circui t court .

GENERAL COM MEN TS

In our appearance before the Senate  An titrust  and Monopoly Subcommittee rela tive  to S. 782, a question was raised as to the cost of the newspaper public notice  requi rements of this  legislation.  We believe that  if  our suggestion that  the number of publications be reduced to three , th at  the costs could be as lit tle  as $25 and in  no event more tha n $100, for th ree  publ ications. T hat is, a total of thre e notices could be printed fo r no more th an  $100.
Another question was raised as to the method of determin ing which of severa l newspapers  in an are a would car ry a pa rticu lar  notice. The individual U.S. atto rney in each case should decide which new spaper (s) should carry the  notice in order to adhere to a cou rt’s ruling in a specific case. Of course a court could specify new spaper (s) by name, but  we believe a be tte r prac tice  would be to leave  that, up to the local U.S. atto rney . Most stat e laws specify requi rements which newspapers mus t meet in order to be el igible to car ry notices required by sta te  law. It  is our belief th at  any newspaper approved for the  publication of notices  required by sta te  law should be eligible for the  publication of this type of notice.
At the time NNA testif ied before  the Senate Committee on th is legisla tion, the Committee had before it  a provis ion which would have requ ired that  this type of info rma tion  be published only in the Federal Regis ter. While  NNA is not opposed to the  idea of this type of mater ial also being published in the Federal Register or for  th at  ma tte r being dis trib uted as a press release, we believe that  the only way to assure  that  t he  not ices will reach  the  public in every given case is to requi re their  publication  as a public notice in newspapers.The Federal Regis ter, for example, has a to ta l circulat ion of only 36.000. A large proportion of th at  tota l is limited to Washington. D.C. Even if press  releases are  made available, local media edito rs may judge them to be of litt le news value  or may not under stand the ir news value and therefore such items may not  come to the  att ent ion  of the  public.

PUBLIC NOT ICE MEANS NEWS PAPER NOTICE

To the thousands of newspaper publ ishers whose int ere sts  are  repre sente d by NNA, “public notice” means nothing less tha n an official notice published in a newspaper. It  i s our  hope th at  our  comments today have helped to convince the
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members of t his Committee of the  val idity of this  belief. We firmly believe th at  
any other type of notice  to the  public in thi s age of modern  communica tions  is 
tota lly inadequate .

If  notices to the public  a re to serve  th e needs of th e public, they must be made 
ava ilab le in a manner to gua ran tee  th at  they will reach as many people as pos
sible. Notices in newspapers  are  specifically designed  to achieve thi s goal and  
the ir value for such purposes has been recognized by legis lators at  the  Federal , 
state and local level fo r many years .

Thank you again for  allowing us this time. We will be happy to answer  any 
questions which the Commit tee members may have. We will also be pleased to 
provide the  Committee staf f with  specific language to effect ou r suggestions.

Mr. F lowers. The next witness will be Mr. Dan  McGurk, president 
of the Computer Indus try Association.

Mr. McGurk, we are happy to have you here.

TESTIMONY  OF DAN McGURK, PR ES IDEN T, COMPUTER IND UST RY
ASSOCIATION, ACCOMPANIED BY C. JAC K PEA RCE, COUNSEL FOR
TH E ASSOCIATION

Mr. McGurk. Thank you.
I would like to introduce the counsel of the association, Mr. C. Jack 

Pearce; and with your permission, I  would like to have him sit with 
me.

Mr. Chairman and members of the committee, I apprecia te very 
much the oppor tunity to appear before you today on behalf of the 
Computer Industry Association, which is a nonprofit trade associa
tion in the computer industry.

I have submitted to all members of the committee a re latively  long 
statement, and ra ther than going through  th at piece by piece, I intend 
today to merely summarize and high light the major thru st of the 
comments we have made therein. That is not to say tha t we don’t 
stand 100 percent behind this  statement, and since it contains con
siderable factual and some detailed commentary on the bill, I would 
urge the committee to read it, if they have the opportunity .

Mr. F lowers. Mr. McGurk, we will make your p repared statement  
a pa rt of the record at this time.

[The prepared statement of Mr. McGurk follows:]

Statement of Dan McGurk , P resident, Computer I ndustry Association

On behalf of the  Computer Ind ust ry Associat ion, I thank you for  the oppor
tun ity to submit views to the Subcommittee on the provisions of I I.R. 9203, which  
deals  with Departm ent of Jus tice consent  decrees, and expediting an tit ru st  
cases. These provis ions touch upon a topic of major intere st to the  people and 
ente rpri ses in the  computer indu stry . While industry members may be able to 
focus on the  intere st of the  body public  as a whole less sharply tha n tlie ir own 
immediate concerns, we believe that  the  over-all int ere st througho ut the country 
in the p roper and exped itious dispos ition of a nt it ru st  litig atio n, by consent decree 
or otherwise , is very s ubs tantial .

Let us, at  the  outset, be relat ively  specific about why many companies in the  
computer industry think a nt itr us t ligi tation, and consent  decrees, are imp orta nt.

Pu t blunt ly, we a re the  i nheritors  of a concentrated  industry problem th at  two 
major cases, two consent decrees, and  a third  major pending su it have  not 
corrected.

The computer i ndust ry is domina ted by one firm. Tha t firm dominated busine ss 
machine accounting when the Department of Jus tice sued it in the  1930's, and 
sett led the case with a consent decree. That firm dominated  business  data  process
ing when the Department of Jus tice sued, alleging monopolizat ion, in 1952; and 
settl ed the case with  a more extensive consent decree.
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Now, af te r seventeen yea rs under the second consent decree we can see that  the same firm dominates the  cen tra l area of electronic da ta processing—general purpose digita l computer systems manu fac ture and sale.
After forty years , the basic industry struc tur e remains—one gian t, several  dwa rfs,  and numerous mice. Major inhib itions on the growth of smaller firms stil l exist . By our count, thi rteen priva te treb le damage an ti trus t action s have been ins titute d in recent year s challenging alleged monopol istic tac tics  of the dominant firm. The government is now almost five years deep in its  own, third, attempt to deal with  the monopoly problem.
The An tit rust Division now seeks a division of the dominant firm into  severa l competing entiti es. Were this or ano the r resolu tion of the  case embodied in a th ird  consent decree, that  decree would do much to shape the  basic arc hitecture  of the computer business for decades to com e; the number and disposition of companies in it ; the  terms upon which sales were made; the  opportu nities for  entry and grow th ; and. in some sign ificant  degree, the na ture and uses of the  products the indust ry evolves.
We pointed these fact s out to the  Sena te An titrust  Subcommittee in May of this  year. Since that  time we have become increasingly concerned about an additional aspect of the problem—the excessive length of time thi s thi rd  liti ga tion att em pt is tak ing  before tria l begins, ends, and judgment resu lts. We note th at  H.R. 9203 addresses  the  problem of excessive delay in an ti trus t cases. We supp ort wholeheartedly Section 4 of the bill, providing th at  in cases of general public importance the courts shall cause  cases to be expedited in every way. We recommend extending Section 4 to direct  the  expedition of relief ordered as well as tr ia l aspects , in major cases.
Tf imp orta nt cases are  not expedited to prompt and effective conclusions, or if it is said  t ha t the current judicia l machinery canno t be made to work prompt ly and effectively, then, gentlemen. T subm it that  you may have  to make  some legislative judgmen ts on specific industr ies,  as foreshadowed by Senator  Ha rt's  Industr ial  Reorganiza tion Act. You may. indeed, be making  legislative judgments about industry divesti ture  legis lation of one sort  or ano ther much sooner and more broadly tha n any of us would have supposed, because of the  pas t failure  of our anti t rus t law enforcement system.
Let me attempt to impress upon you. if T may. the size of the  problem. The computer indust ry is one of the major lines of commerce in this  country . The computer industry  is one of thi s country ’s fas tes t growing business sectors. Today producers in the  computer industry, broadly defined, receive an estim ated $13 billion  in revenues  annually,  and users of computer equipment  and services may spend a comparable amount with in the ir own estab lishm ents . Computers, together with  communications faci lities , are  assuming a role in the economy analogous to that  of the nervous system in the  human  body. Computers keep track  of business records, personal records, pat ien ts in hospi tals, chemical plant operations and the progress of space flights.
The business often seems glamorous and exciting. Aside from the glamo ur element—which we in the  indust ry have been know to play up on occasion— this industry seems increasingly to be a basic requirement for a highly productive. high integrated, complex economy with  a high rat e of economic activ ity.The computer indu stry  uses American labo r skills  in a way producing a high added value. If contribu tes over ,a billion doll ars to our internatio nal  balance  of payments. This  industry is an expression of the leading edge of the skills and technology of the  American people. It  is not accident that  the  world’s most developed economy is the world leader  in com puters; rat he r, our  position in the  field is a di rec t re sult  of ou r over-all level of development.
As a leading-edge industry, the computer industry can play an imp orta nt role in achiev ing efficiency, progressiveness, and world competitiveness for a high labor cost, affluent economy.
How important, then, is a competitive  indust ry struc tur e in this indu stry  sector?  We believe it is extrem ely imp orta nt. As T have set out in a footnote, small and medium sized firms have made major cont ribu tions to the ar t of electronic d ata  processing.1

1 A mo ng th es e co mmercial  in no vat io ns  were : i l l  F ir s t ge ne ra l-pu rp os e el ec tr on ic  di gi ta l co m pu te r— Ec ke rt -M au ch ley Ass oc ia tes ( la te r  U ni va c)  : (2 ) F ir s t m ag ne tic dr um  me mo ry—  Com pu te r Res ea rc h Cor p. (l at Pr NC R)  : (3 ) F ir s t m ag ne tic ta pe au x il ia ry  me mory— Fck er t-  M au ch ley Assoc ia tes (l a te r Uni va c)  : (4 ) F ir s t co mmercial  so lid- st at e co m pu te r pr od uc ti on— CDC : (5 ) L in ea r pr og ra m m in g— Bon ne r & M oo re ; (6 ) F ir s t co mmercial  in te gr at ed  ci rc ui t co m pu te r— Sc ient lP e D at a Sys te m s (l a te r Xer ox ) ; (7 ) Co mmercia l ke yb oa rd  to  ta pe or di sc  d a ta  en tr y— Mohaw k D at a Sc ien ces. Com pu te r M ac hi ne ry  C o rp .; (8 ) Gen-



In our view a more competitive industry structure would lead to a wider 
range and more rapid rate  of development, and expand and prolong our inter
national advantage.

If this is so, then we have to face the fact tha t forty years of fai lure to apply 
the ant itrust  laws effectively is now costing us these additional margins of 
domestic progress and international standing when we need both.

The specifics of other indus try situat ions differ. If monopoly problems are as 
significant in other major industr ies as in ours, then any major amendment to 
ant itrust  legislation, of the sort now before you, is well worth your most careful 
consideration.

We understand the consent decree provisions of II. R. 9203 to be intended to 
add a degree of public scrutiny and public accountability to the procedure for 
settling  government cast's by agreement between the government and the de
fendant. We think this a desirable objective. Given the importance of anti trust 
enforcement, significant improvement in any major featu re is wor th str iving lor. 
The a ttached memorandum (Attachment  C) prepared in consultation with coun
sel, is submitted in hope of assisting the Subcommittee in some measure in its 
effort.

We would like to make clear tha t our suggestions concerning possible ways 
to improve consent decree and tria l administration are not intended to reflect 
adversely upon the  intentions or capacities of the Anti trust  Division leadership- 
or staff. We believe the leadership and staff of the Division a re characterized 
by a high level of dedication and diligence. The Division serves a unique and 
vita l role in keeping our free enterprise economy competitive and efficient. The 
Division’s orientation toward efficient markets and its methods of achieving 
them constitute a form of t rade regulation superior to many others. We believe 
the Subcommittee should heed Mr. Kauper’s concern that  the consent settlement  
process not be made so litigious that  advantages of flexibility, expedition, and 
efficient use of manpower are lost.

The 1956 consent decree which affects the computer industry has never been 
cited as a “sell-out" decree, or as a horrible example of breakdown in the set
tlement process. We do not suggest  tha t the cur ren t government sui t should be 
settled by consent decree, under either  curren t or revised procedures. Given 
the failure of two consent decrees to create competitive conditions in the in
dustry , i t is possible that  a solution to which the partie s can agree will not solve 
the problem, and the necessary steps can be taken only by a court order based 
on a full tria l.

Wo do try to face a few facts. The 1956 decree did not achieve the basic goals 
of the Justice Department suit, as the economy evolved. Consent decrees are 
important instruments of ant itru st enforcement in this and other industries. 
As one witness before the Senate, Mr. Worth Rowley, observed, there are few 
“regularized  and effective checks" governing consent decrees. If  this important 
process can be improved, all those who partic ipate  in the economic life of this country may gain, over time.

Now let us get to the delay problem. As we see it, the computer industry sec
tor, users of computers especially, suffers from justice delayed over forty  years.

To make matters worse, the government case, to which the smaller mem
bers in various niches, nooks and crannies of the industries must look for the 
opening up of a competitive market, has been under way for four years and 
eight months without a tr ial  date being set.

In all frankness, I must say, gentlemen, tha t this is almost incredible, and, 
in my opinion, indefensible. In the computer industry a firm, or even a significant 
sub-market of the industry , can be born, have an exhila rating  surge of growth, 
encounter the limitations on growth resulting from the dominant company's 
presence and practices, and, in some cases, wither, within a space of four years 
and eight months.

er al iz ed  tim e sh ari ng— Ran d Co rp ., MIT . D art m o u th ; (9 ) V ir tu al  mem ory— B ur ro ug hs  
C orp ora ti on : (1 0)  D ig ital  p lo tt in g  of  co m pu te r o u tp u t— C al if or ni a Co m pu te r P ro duct s 

A not he r ve ry  la rg e— per hap s th e m os t im port an t— fa ct or in th e redu ce d co st  of  co m pu t
ing,  part ic u la rl y  in  th e la s t te n ye ar s,  is  th e  am az in g co st  re du ct io ns  in so lid- st at e com 
pone nts  mad e by th e se m i-c on du ctor  co mpanies . As ide  from  arc h it ec tu ra l in no va tion s,  
whi ch  ha ve  max im ize d th e us e of  th es e mo dern  ci rc uit s,  th e  co st  of  se mi-c on du -'t or s ha s 
been redu ce d ab out  30 %  each  yea r fo r th e  la s t decade . Thi s re du ct io n in  co st  of  com 
ponen ts  is w hat  has  mad e po ss ib le  th e en or mou sly  redu ce d co st  of  “h ar dw ar e. " The  co st  of 
“ so ft w ar e"  has  moved  in  th e op po si te  di re ct io n.  T his  il lu s tr a te s  th e poin t mad e in th e 
t e x t : th e  co m pu te r in dust ry  is  bu il t up on  a ve ry  br oa d la yer  of  te ch ni ca l ab il it y  in  th is  eco nomy .
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A tta ch ed  a re  ch rono logies  (A tt ac hm en ts  A an d B ) of  th e IB M  ca se  an d th e El Pas o ca se s th us fa r.  You will  ob se rv e th a t th e  El  Pas o ca se  is ei gh te en  yea rs  old.  Nine years  ha ve  been ta ken  in  st ru ggle  ov er  th e d iv est it u re  ord er ed  in  th a t case,  a nd  i t  is  n ot y et  f ini she d.
Th es e tw o ca se s ar e,  unfo rt unate ly , only re ce nt  ex am pl es  of  a co nt in ui ng  pro blem . Al so  a tt ached  is a cop y of  an  exerp t from  a boo k en ti tl ed  “T he  Su pe r- la w ye rs ” in  which  a pr om in en t de fe ns e la w yer  d es cr ibes  hi s ou ts ta nd in g  ab il it ie s in cr ea ting  s im il ar si tu ati ons (A tt ac hm en t D ).
Bec au se  we a re  c los e to  th e IB M  ca se , I poin t out  a few sa li en t po in ts  co nc ernin g it. The  IB M ca se  was  file d Jan u a ry  17, 1909. Acc ording  t o th e co urt  file, a few  da ys  sh ort  of  a year la te r,  th e  p la in ti ff  ha d fin ish ed  an sw er in g th e  def endants ’ “in te rr ogato ri es. ” In  Oc tob er of  1970, 21 m on th s a ft e r filing,  th e  p la in ti ff  got ar ou nd  to  o ri g in ati ng  a m ajo r re qu es t fo r def en de nt s’ do cu men ts .
Th e p art ie s too k a fi rs t cu t a t de fin ing th e issu es  in  th e ca se  in  M ar ch  of  1972, th re e year s a f te r  th e co m pl aint  was  filed . As of  toda y,  th ere  h as  bee n no de fin iti ve  fin al st a te m ent of  th e  is su es  w hich  a re  to  be  tr ie d.
Acc ording  to  a ne w sp ap er  ac co un t— I ha ve  no pe rs on al  kn ow ledg e of  th is — the ca se  w as  de laye d pri o r to 1972 be ca us e th e ch ie f ju dge fo r th e Sou th er n Distr ic t of  Ne w Yo rk he ld  up  th e as si gn m en t of  th e ca se  to  a sing le  ju dge fo r al l pu rpos es  un ti l an  ad di tiona l ju dg e w as  a pp oi nt ed  by th e P re si den t to  h is  D is tr ic t.W hat ever  th e ca us e of th e  d elay  be fo re  1972, we  con tinu e to  se e del ay in g ta ct ic s an d a pr oc ed ur al  slo wn ess th a t do no cre d it  to  th e  ju d ic ia l sy stem . Let  me give yo u an  ex am ple.
In  Sep tem be r 1972 th e Ne w York C our t or de re d IB M  to give  the J u s ti ce  D epart m en t co pie s of  m at er ia l it  ha d ex cis ed  from  mi cro film on gr ou nd s of  at to rn ey - cl ie nt  pr iv ile ge : IB M ch al leng ed  til ls  be fo re  th e D is tr ic t Co ur t, th en  took  it  to  th e C ou rt  of  App ea ls,  an d th e Su prem e Cou rt.  The  C ou rt  of  A pp ea ls  ru le d it ha d no ju ri sd ic tion.  Th e Su pr em e C our t de cl in ed  to  st ay  th e  tr ia l ju dge’s or de r.  Th e de fe nd an t th en  de libe ra te ly  w ith he ld  th e  do cu men ts  in  co nt em pt  of  co ur t. Thi s st a rt ed  ano th er ro un d of  hea ri ngs bef or e th e D is tr ic t Cou rt,  and  an  ap pe al  from  th e  Dist ric t. C our t ord er  fin ing  the def en de nt fo r co nt em pt . Th e who le  proc es s ha s ta ke n ab ou t a ye ar , an d a lo t of  t he  hou rs  of  t he  a tt o rn eys of th e  D ep ar tm en t of  Ju st ic e  which , in  ou r op ini on , sh ou ld  be  de vo ted to  la yi ng  be fo re  th e ju dge th e ev iden ce  i n th e case .
As p ri v a te  c it iz en s an d co mpa ni es  su bj ec t to  su it , we  su re ly  w ant our co urt s to  be fa ir  in  al l li ti g a ti o n ; es pe cial ly  go ve rn m en t li tigat io n. I ven tu re  to  sa y th a t no ne  of  th e mem be rs  of th e  Assoc ia tio n I re pre se nt re al ly  be lie ve s th a t he  is  en ti tl ed  to  fo u r year s be fo re  ev en  get ting  ar ound to  po lis hi ng  off a de fin tio n of  th e is su es  in a ca se . Nor  w ou ld we su gg es t t h a t ou r co mpa nies  a re  enti tl ed  d el ib er at el y to  st and  in  co nt em pt  of  a  co urt  ord er  w hich , a ft e r al l, merely  re quir es  th a t a  co rpo ra tion  show  th e court, som e do cu men ts  re le van t to  w het he r it  did w ha t it  is ac cu se d of  ha vi ng  don e. Tf an y co mpa ny  does ex pe ct  th a t,  it  is, in  my  op ini on , as ki ng  f or a lawless  s ociety.
W ith du e de fe re nc e to  la w ye rs , co ur ts , th e  go ve rn m en t, an d th e  ju dic ia l sy stem —I am , a ft e r al l, on ly on e am on g m an y men  wh o ha ve  he lped  m ak e an d pe dd le  co m pu te rs—I  su bm it th a t th e  Am er ic an  pe op le a re  get ti ng  a g re a t de al  less  th an  th ey  sh ou ld  ge t ou t of  th e  l aw  an d th e co ur ts , in th is  ki nd  of  s ituat io n. I f  thi s is  n o t int ol er ab le , it  sho uld he.
In  ou r mem or an du m on II .R . 9203 (A tt ac hm en t C ),  we  ha ve  su bm it te d to  you  su gg es tio ns  fo r ad di ng  to  Se cti on  4 of II .R . 9203  to  h elp pre ven t th is  so rt  of  t h in g ha pp en in g in  th e  fu tu re . In  br ie f, we  su gg es t th a t th e  di sc ov er y pr oc es s be  ti gh ten ed  up . deliber at e re fu sa ls  to  di sc lose  do cu men ts  su bje ct  to  di sc ov ery be pu ni sh ed  suf fic ien tly  to  stop  th e pra ct ic e of  tr y in g  to  hide  th e  ba ll from  th e co ur t, an d som e re s tr a in ts  be  p u t on pr om iscu ou s ap pe al s from  D is tr ic t C ou rt  or de rs  fo r th e p ur po se  of  de lay .
We wou ld  ex pe ct  th a t som e m ig ht sa y th a t mov ing di sc ov ery al on g mor e ra pid ly  in  m ajo r a n ti tr u s t ca ses, and pro vi di ng  fo r m or e revi ew  of co ns en t de cre es , wou ld  co st  t he  tim e of  m an y at to rn eys,  an d mu ch  mo ney.
We ca n unders ta nd  how an  ag en cy  w ith  re so ur ce s as  lim ited  as  th a t prov id ed  th e A n ti tr u st  D iv is ion wo uld  be so m ew ha t co nc erne d ab out an y se t of  re quir emen ts , ho w ev er  well  in te nt io ne d,  th a t im po se  a sign if ic an t ne w w or kl oa d on it.  As  th is  Com m itt ee  ma y know , th e D iv is io n’s bu dg et  fo r po lic ing th e  a n ti tr u s t la w s ac ro ss  th e  en ti re  econom y is on th e  o rd er of  on ly $11 -12  m i'l io n a ye ar . Num erou s ag en cies  w ith  muc h mor e lim ited  m an dat es  rece ive m ul tipl es  of  th is  kind  o f f un di ng .
In  our vie w,  th e an sw er  to  co nc ern about ad dit io nal  wor kloa d lie s a t  le ast  in  p a rt  in  in cr ea si ng  th e  re so ur ce s give n to th e A n ti tr u st  Divisi on . The  As soc ia-
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tion lias expressed this view to the  Office of Management  and Budget,  the  Jus tice 
Depa rtment, and  to the  J udiciary  Committee of the  Senate . And we would make  
the poin t to you. Let us he concerned about efficiency and  economy in the ju dic ial  
process, and in law enforcement. Let us also  take the  time and money to do a 
thorough and effective job in major  cases where the  economic stakes  for  the 
nat ion run into the  billions  of dollars. One of the  most cost effective  measures  
to improve  competition  in our  economy m ight well be to significantly  in crease  the  
budget of the  Antit rust Division.

As to the  discovery and  case expedition aspec t of increased expense requ ire
ments, I am led to observe th at  much if  not most of the  money spent in the case 
I have  seen seems to be spen t in thw art ing  discovery.  If  the case includ es a 
major monopolization, the  defendant does not  lack for  money. li e is genera ting  
excess profits daily.

I have  alre ady  indicated our views on the  ma tte r of increasing the  fund ing 
for the  A nti tru st Division, insofa r as  th e governm ent s ide of  the  funding  equa tion 
is concerned. We would much ra ther  see the  government spend $25 million a 
yea r in tax  doll ars and bring even the most important cases to a fa ir and  just 
conclusion in. say, live years, tha n to see the  government spend $12 million  and 
let  the case drag on inconclus ively for decades. In either event, defend ants will 
spend multiples of wh at the  government will.

I have  used a number for  Division fund ing twice the  current Division budget. 
I do not neces sarily  suggest th at  you double the  budget tomorrow. As a chief 
executive , I learned th at  you have  to build orga niza tions care fully . I suppose 
thi s may he even more tru e in government operation s with  key decision making 
functions. I do suggest th at  you and the  Division should have a well-thought-out 
plan for staffing up the Division over a few years . T also suggest that  this  plan 
should make specific provis ion for acce lerated handling of ma jor  actions. And I 
ven ture  to sugges t th at  when the  Division knows it has  a majo r, complex action 
on its hands it  should form ula te very clear ly and specifically a program for 
handling th at  case on a planned,  thorough! y-worked-out t imetable.

I can tell you this. The dominan t company in the  computer indust ry didn’t get 
where it is today  withou t having thi s kind of management capab ility.  The  firms 
I worked with had to have a capac ity to organize  in the  way I am suggesting  
the  Division and  the court s organize, ju st  to survive.

We are all hum an and  all plans, including liti gat ive  p lans,  are apt to slip. If  
we are  all humans. I would thin k the  government and  the  courts could acquire 
management skil ls as well as salesmen, mathematics  professors,  Engli sh majors, 
and the d iverse a ssortment  of o ther  people who make up the  computer industry.

Finally , we are  looking down the appeals road. We have the El Paso  case 
before  us. We have  seen appeals  used as a delaying tac tic  in the  ear ly years of 
the  IBM case. We wonder how long we will have to wai t for a final impleme nta
tion of relie f in this case. Five  yea rs?  Ten yea rs?  Fif teen yea rs?  Twenty years?

We would sugges t th at  you consider allowing a direct  appeal to the  Supreme 
Cour t for any case certified as of major importance by either the  Atto rney  Gen
eral  or the  deciding Dist ric t Court. This  could reduce appea l time in the  most 
significant cases. We would also suggest th at  you consider insert ing  language  
in the  hill directing th at  in cases deemed to be of major importance expedited  
atte ntion be given to effe ctuating final relief, as well as the  ini tia l tri al  of the  
case. If  the case is important enough to be expla ined in tri al , it is imp ortant  
enough to jus tify prompt, expedited implemen tation of the c ourt’s judgment. That, 
af te r all. is what  the  case is  or should he a ll about.

I am prep ared  to respond to any quest ions you may have as best  I can. 

Attachment A

Chronology o f Government and ma jor  priv ate  IBM cases
Fi rs t major Jus tice D epartment an tit ru st  su it aga ins t 

IBM.
Second m ajor  Jus tice Dep artm ent  sui t again st IBM : 

monopolization charged.
Consent decree sett lem ent-----------------------------

Control Data Corp, su it again st IBM (alleg ing 
monopoliza tion).

Third major Jus tice Depar tment sui t aga ins t IBM 
monopolizat ion.

1932.

1952.

1956.
December 196S. 

January 1969.
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Telex suit again st IBM tiled--------------------------------
Fir st  ten tat ive  definition of triabl e issues  in U.S. 

v. IBM  3rd.
Government ten tat ive  definition of tria ble  issues, and 

ten tat ive  sta tem ent  of relie f sough t in U.S. v. 
IBM 3rd.

Control  Data sui t aga ins t IBM set tle d___________
Distr ict  court decision in Telex v. IBM___________
Depositions in Government case ordered avai lable 

to public.
Discovery in U.S. v. IBM  3rd finished____________
Fin al definition  of issues  in U.S. v. IBM  3rd________
Tr ial schedule  for U.S. v. IBM  3rd-----------------------
Tri al in U.S. v. IBM 3rd_________________________
Relie f ordered in U.S. v. IBM  3rd________________
Relief effective in U.S. v. IBM  3rd________________
Length  of time from first  major Jus tice Department 

actio n agains t IBM to date.
Length of time from first comprehensive  consent de

cree to date.
Leng th of time from tiling of Jus tice Department 

complaint to date .
Length of time taken for  Telex tr ia l: from compla int 

to d ist ric t court decision.
Len gt h of  tim e from  Co ntro l D at a co m pl aint  to  

settlement.
Length of time from U.S. v. IBM  3rd compla int to e f

fectuat ion of relief .
Length of time from Jus tice recognition of monopoly 

problem to effective cure.

Janu ary 1972. 
March  1972.

October 1972.

Janu ary 1973.
September  1973.
August 1973.

(?)
(?)
(?)
(?)
(?)
(?)
41 years.

17 years.

4 years 8 months.

1 year 9 months.

4 years.

Es tim ate  8 to 15 year s 

50 years to infinity.

A tt a c h m en t  B

Chronology of U.S. r. El Pa*o Natural Ga*
Jus tice sues El Paso for  acquisition of Pacific North

wes t pipeline.
Feder al Power Commission approves merger_______
U.S. Supreme Court finds FPC could not exempt mer

ger from an tit ru st  laws.
Distr ict  court finds merger not violat ive of an tit ru st  

laws.
Suprem e Court  finds merger viola tes an tit ru st  laws 

and  orders  dives titure withou t delay.
Distr ict  court accepts  El Paso divest iture pla n____
Supreme Court finds divest iture plan unacceptable  

ami assigns case to different distr ic t court.
Dis tric t court adopts new plan  f or  d ive sti tur e______
Supreme Court takes appe al on motion of two young 

lawyers and  finds second divest iture plan inade
quate.

Supreme Cour t dismisses motion to make  div esti ture  
optional .

Previously  chosen purchasers  of divested asse ts held 
disqua lified by distr ict  co urt ; new purchasers  
chosen.

Supreme Court  denies appeals on selection of new 
purchasers.

F in al d iv est it u re ___________________________________
Time from Supreme Court ord er of an tit ru st  viola 

tion and  direc tion to effect div esti ture  withou t 
delay unt il final re lief effective.

Time from filing of suit  to final relief effected______

Ju ly  1957.

Dec ember  1959.
1962.

1963.

1964.

1965.
1967.

1968.
1969.

June  1972. 

August 1972.

Ma rch  1973.

(?)
9 to 10 years .

16 to  17 y ear s.
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Attachment C

Memorandum  on P rovisions of H.R. 9203 

I.  CO NS EN T DECREE PR OV ISION S
General comment

The objective of the consent decree provisions of the hill should he to integrate 
the possible gains of additiona l public scrutiny and judicial intervention with the 
primary advantages of conset decree procedures—expedition and flexibility in 
achieving the basic purposes of government prosecutions of a nti tru st law viola
tions. The costs of additiona l procedures should not exceed their  direct and in
direct values.
Specific provisions

A. Section 2(b ) :
1. The requirement  of 60 days public review is a  small loss in expedition; at 

least in major cases, i f not all cases, the advantage of public review would out
weigh this cost.

2. The “public impact statem ent” requirement of the Justice Department is 
analogous to the requirement  t hat  the judge explain his decision af ter  tr ial with 
an opinion. This seems neither  unreasonable nor unduly burdensome, since the 
Department has hopefully reasoned out the impact in arriving a t a proper consent 
decree.

B. Section 2(c) :
Public display, and response to comments, would seem to serve the purpose of 

public visibility without  unduly burdening the Division; certainly  this would 
seem to be the case in major suits. The section might be marginally improved by 
making explicit the requirement tha t the court get a copy of public comments, 
and terming the Department’s commentary on views submitted an analysis 
rath er than  a response.

C. Section 2(d) and (e) :
Taken together, these two subsections require tha t the cour t make a judgment 

tha t entry of the decree is or is not in the public interest, and authorize the 
judge to enter upon an extensive inquiry to support th at judgment.

If extensive inquiries become commonplace, much of the utili ty of consent 
decrees could be dissipated. Arguably, this would be unlikely, because judges 
generally seem more inclined to settle cases than to extend them. Arguably, on 
the contrary, a court might feel the statute  required inquiry to support an in
dependent “public interes t” finding in almost every case.

The potential for an amount of independent inquiry clogging up cour ts and  the 
Department’s enforcement program could be limited in several ways, including:

(a) Language in the bill and legislative history to the effect tha t the inde
pendent inquiry authority  is to be used discriminate ly and with a view to the 
advantages of expeditious disposition of cases.

(b) Language in the bill limiting the use of the explicit “public inte rest” 
finding and any supporting inquiry to major cases as certified by the Attorney 
General or the Distr ict Court. Such “major case” designation would also control 
appeal direct to the Supreme Court, and be defined with reference to (1) The 
amount of commerce involved; (2) Governing legal principles involved; and (3) 
Unique and especially significant impact on struc ture or conduct in the par
ticula r industry involved, or on other  significant portions of the economic fabric 
closely linked to and affected by the line of commerce involved.

(c) Language in the bill confining judicial action to situat ions in which the 
decree seems clearly inadequate or perverse.

This might be done, for example, by predicating any refusal to sign a decree 
and inquire further  into the matter  upon a finding that the entry  of the judgment 
is or appears likely to be inconsistent with the public interest, as distinguished 
from requiring an affirmative finding of consistency with the public interest in all 
cases. Elements to be considered would be excessive shortfa ll in achieving the 
goals of the lawsuit, visible and substantial anti  competitive potentials in the 
proposed judgment, or other compelling circumstances.

(d) Some combination of the above.
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D. Se cti on  2 (f ) :
The  A ss is ta nt A tto rn ey  Gen er al  has  ob jected  to  ex po sing  th e d ir ec t ne go tia

tion s of  pl ai nti ff  an d de fe ns e counsel . O th er  w itn es se s ha ve  su gg es ted lim it in g 
di sc lo su re  to  co m m un icat io ns  w ith Exe cu tive  B ra nch  en ti ti es ot her  th an  th e A nti tr ust  Divisi on . The  l a tt e r  a pp ro ac h wo uld see m to  a dv an ce  t he ca us e o f pu bl ic 
in fo rm at io n w ithout cr am pi ng th os e im m ed ia te ly  invo lv ed  in  th e ne go tiat io n of th e  decre e. I f  g re a te r di sc lo su re  is re qu ired , th is  m ig ht be  co ns id er ed  a t a la te r tim e.

E.  Se cti on  2 (g ) : No C om me nt.
Co nc lud ing su gg es tio ns  as to co ns en t decre es

Pu bl ic  under st an din g of  an d im pa ct  up on  th e co ns en t se tt le m en t proc es s is 
high ly  de si ra bl e.  Thi s sh ou ld  be ac hiev ed  w hi le  l ea vi ng  roo m to  work fo r th e  s pe
ci al is ts  ch ar ge d w ith th e en fo rc em en t job . W hat  em erge s from  th e le gi sl at iv e 
proc es s sh ou ld  co nt ai n pr ov is io ns  te nd in g to  si gn if ic an tly in cr ea se  pu bl ic  aw are ne ss  and di sc us sion  of w h a t is  go ing on in  in di vid ual  ca ses. The  n et  re su lt  shou ld  
be to  di m in ish th e  like lih oo d of  sh ort -f al ls  in pe rfor m an ce , w ithout re quir in g 
a de ta iled , ex te ns iv e ju dic ia l seco nd -gue ssi ng  of  th e se tt le m en t in  ev ery cas e. 
II .I t.  9203 seem s he ad ed  in th is  di re ct io n.  Re fin em en ts of  th e so rt  s ug ge st ed  may  
in cr ea se  th e m an ag ea bil ity an d im prov e th e ne t val ue  o f th e legi slat io n.

I I .  EX PE DIT IN G ACT PR OV IS IO NS
Se ct io n 4

The  la ng ua ge  of  Se cti on  4 of  II .I t. 9203 dir ec ting  th e  ju dg e tr y in g th e  ca se  or  th e  ch ie f ju dg e of  th e  D is tr ic t in which  th e  c as e is lo ca ted “to as sign  th e ca se  fo r 
hea ri ng  a t th e earl ie st  pra ct ic ab le  d a te  an d to ca us e th e ca se  to  he in ev ery way  
ex ped ited ” may  be adeq uat e as  to  tr ia l ad m in is tr at io n , be ca us e of it s gen er al ity  
an d it s cl ea r in te nt . Th e la ng uag e mig ht  be im prov ed  by a m ea su re  of part ic u la r-  iz Pion , spec ifica lly  id en ti fy in g are as of  c on ce rn  an d pote nt ia l im prov em en t.

I f  th e  case  is suf fic ien tly  im port an t to  be ex pe di te d in tr ia l,  if is pr ob ab ly  of sufficie nt im po rtan ce  to  be  ex pe di te d as  to  th e final re li ef  soug ht . We wo uld  
th er ef ore  rec om me nd  th a t th e  ex pe di ting ac t re ac h th e re li ef st ag e of  th e case.

The  fo llo wing lang ua ge , to  be in se rt ed  a t lin e fo ur of  pa ge  ei ght  of  th e Hou se  p ri n t of  II. R.  9203, wo uld  ex te nd  th e la ngu ag e of  Se ct io n 4 II .R . 9203 to  re lief  
qu es tio ns , an d part ic u la ri ze , w ithout lim iti ng , ac tion s which  may  be ta ken  to  ex pe di te  th e  ju di ci al  m an ag em en t of  ca se s in bo th  tr ia l an d re li ef  stag es .

“Up on an d a ft e r th e fil ing of  such  ce rt if ic at e,  it  sh al l be th e dut y of  th e  ju dg e 
de si gn at ed  to  h ear an d de te rm in e,  or  oth er w is e to  ad m in is te r,  th e case,  or  th e ch ie f ju dg e of th e d is tr ic t court  if  n o ju dg e has ye t been de sign ated , to as si gn  the 
ca se  fo r he ar in g,  or,  a ft e r ap pe al , su ch  ac tion  as  is d ir ec te d by co ur ts  o f ap pel la te  
ju ri sd ic tion , a t th e ea rl ie st  pra ct ic ab le  da te , and to  ca us e th e ca se  to be in  ev ery 
wa y ex pe di te d w ith re sp ec t to th e duti es  to  be pe rf or m ed  by th e  co ur t, in cl ud in g th e d irec tion  an d adm in is tr a ti on  of  fin al re lief .”

Pr ov is io n fo r e xp ed it io n m ay  inc lude , bu t s ha ll  n ot  be  lim it ed  t o :
<1) The  as sign m en t of  a ju dge  w ith  p a rt ic u la r ex pe rien ce  an d co mpe tenc e in a n ti tr u s t an d tr ade  re gu la tion  law , w het her  from  th e D is tr ic t in  wh ich  th e case  

is br ou gh t or  fro m a no th er D is tr ic t.
(2 ) The  sh if ti ng  an d lim it a ti on  of  as si gn m en ts  w ith  re sp ec t to  th e ju dge han

dl in g th e cas e, so as  to per m it  adeq uat e co nc en tr at io n of  tim e an d ef fo rt.
(3 ) Pro vi sion  of  ad d it io nal an d unus ua l adm in is tr a ti ve  su pp or t, to  fa c il it a te  th e ha nd ling  o f do cu men ts,  ex am in at io n o f evid ence , an d su pe rv is io n of  a tt orn ey s.
(4 ) Close su pe rv is io n of  di sc ov ery and o th er p re tr ia l p re para ti on  pr og ra m s,  to  th e en d of cr eati ng  am ple,  th or ou gh  tr ia l re co rd s w ith in  th e sh ort est  fe as ib le  

pe riod  of  tim e, in ac co rd an ce  w ith  th e need  fo r pro m pt ad ju d ic ati on  of  m aj or is su es  p ut i n co nt ro ve rsy.
(5 ) Use of  su pp le m en ta ry  pe rson ne l to comp ile  and di ge st  da ta , a ss is t the 

ju dg e in an al ys is , an d p er fo rm  s im il ar fu nc tion s.
(0 ) In th e ca se  of  d iv est it u re  or  o th er re lief , if  nec es sa ry  an d as  ap pro pri at e,  

th e ap po in tm en t of  a re ce iv er  fo r th e  as se ts  and oper at io ns of  th e  firm or  firms  
as  to  whi ch  divi sion  or d iv est it u re  is re qu ired , to  in su re  pro m pt  an d w ill in g co mpl ianc e w ith  c ourt  ord er .

The  la s t pr ov is ion (I te m  6) may  see m a d ra s ti c  st ep . Exp er ie nc e in th e El  
P as o  c ase in di ca te s th a t a de te rm in ed , so lv en t co mpa ny  in  po sses sion  of  as se ts  as  
to  which  d iv est it u re  i s re quir ed  ca n mak e th a t po ssessio n eq ua l ni ne -t en th s of  t he law , in showing do wn an d co m pl icat in g divi sion  or  d iv es ti tu re . Th e pr os pe ct  of a 
dis cr et io nar y  a ppo in tm en t o f a rece iver , if  f ou nd  ne ce ss ar y to  in su re  w il ling  com- 
pl ia nc e w ith  th e  co urt  or de r,  co uld dim in ish a co m pa ny ’s in ce nt iv e to  purs ue 
ex te nd ed  g uer ri ll a w arf a re  w ith  a  judg m en t w ith which  i t  di sa gr ee s.
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Sec ti on  5
The  fo llo wing lang ua ge , ad de d to  Se cti on  5 o f  II .K . 9203, is  d ir ec te d  to w ar d 

cu rt a il in g  ob se rved  ab us e of  th e ap pe al s proc es s a s  to di sc ov ery is su es  in  m aj or 
li tigat io n.

••There sh al l be no  ri gh t of  ap pe al  from  D is tr ic t C ourt  ord er s re qu ir in g  d is 
co ve ry  o f doc um en ts  and evid en ce , no r an y ri gh t of  a pp ea l from  a ny  D is tr ic t Cou rt  
o rd er fo r civi l co nt em pt  of  court  us to  fa il u re  to  comp ly w ith court  ord er s co n
ce rn in g ap pe ar an ce  of w itn es se s,  pro du ct io n of  do cu men ts , resp on se  to  de po si
ti on s and  ot her  ev iden ce , di sc ov ery pr oc ed ur e,  ex ce pt  up on  a  sh ow ing of  gros s 
and w ill fu l ab us e of  di sc re tion . An y ap pe al  on gr ou nd s of  gros s and w ii lful  ab us e 
of  di sc re tion  s ha ll  be ex pe di te d so as to  re su lt  i n th e m in im um  f ea si bl e de lay of or  
dis ru ption  of p re tr ia l or  t r ia l pr oc ee ding s.”

In st in ct iv el y,  A m er ic an s fa vor th e ri gh t of  a ppe al  fr om  a de cis ion of  a ny sin gle 
au th ori ty . In  th e  ca se  of p re tr ia l di sc ov ery of  fa cts  re le van t to  a  m ajo r go ve rn 
m en t a n ti tr u s t co mpl aint , th e  im po rtan ce  of  ra p id  and fu ll  di sc ov ery of  in fo rm a
tio n— or,  co nv erse ly , th e in to le ra bl e ef fects  of  per m it ti ng  ex tens iv e ob st ru ct io n 
of a tt em pts  to  se cu re  th e fa ct s— to get her  w ith  th e fu ndam enta l so un dn es s of  
th e  ge ne ra l po lic y of  ha vi ng  go ve rn m en t tr ia ls  as  pu bl ic  an d open in al l re sp ec ts  
as  is poss ibl e, ju s ti fy  g ra n ti ng  a tr ia l ju dg e wide la ti tu de  in or de ri ng th e pro du c
tion  of  do cu men ts . At le ast  th re e sa fe guar ds re m ain : The  pr ov is ions  of  co urt  
ru le s an d tr ad it io ns of  th e la w  co nc er ni ng  ev id en ti ary  pr iv ileg es  an d pr ot ec tive  
o rd ers ; th e pr os pe ct  of  re ver sa l of  th e ju dge’s fin al  de cis ion if  a di sc ov ery ord er  
pr ej ud ic es  th e fa ir ness  of th e  t r i a l ; and pr ov is ion fo r ap pe al  of  a civi l co nt em pt  
o rd er  i f th e ju dg e is  a ct in g  w ith  a  g ro ss  a nd w il lful  a bu se  o f d iscr et io n.

Unn ec es sa ry  de lay in  ap pea l ca n ca us e burd en s an d los ses co m m en su ra te  w ith  
th e  eco nomic co nseq ue nc es  of  th e ju dg m en t. I f  m ajo r ca se s re quir e ex pe di te d 
tr ia ls  th ey  may  al so  re quir e ex pe di te d ap pe al s.

We a re  du bi ou s abou t en tr u st in g  en ti re ly  to  th e tr ia l ju dge th e de cision  as  £o 
w het her  a  ca se  is of  su ffi cie nt  im po rtan ce  to  go direc tly to th e  Su pr em e C ourt  
on ap pe al . Both th e C ou rt  an d th e A ttor ne y G en er al  wi ll be su bje ct  to  in fi rm it ie s.  
The  Atto rn ey  G en er al  is  like ly  to  b e in  a be tt e r po si tio n to  as se ss  th e s igni fic an ce  
of  th e  p a rt ic u la r pr oc ee di ng  re la ti ve to  th e en ti re  ra nge of  pr oc ee di ng s under 
w ay  a nd  b efor e th e  Su pr em e Co ur t.

We wo uld  th er ef ore  su gg es t th a t an  ap pe al  go dir ec tly  to  th e Su prem e C ourt  
if  e it her th e  A ttor ney  G en er al  or th e  D is tr ic t C ou rt  det er m in es  th a t im m ed ia te  
Su pr em e C ou rt  re vi ew  of  th e  ca se  is of  gen er al  pu bl ic  im po rta nc e.

The  ab il ity of  th e Su pr em e C ou rt  to  co nt ro l it s ow n do ck et,  an d th e  pu bl ic  
ac co unta bil it y  of  th e  A ttor ney  Gen eral , ca n be us ed  to  pre ve nt  co ur t clo gging  
from  un ne ce ss ar y and  im pru den t ce rt if ic at io n by th e A tto rn ey  Gen eral .

Att ac hm en t D

E xcerpts F rom “T he  Superi.awyers”

(B y Jo se ph  C. Go ulde n (pp.  29 4- 29 5) )

“I n  som e ca ses, de la y is  as  im port an t as vi ctory.  Pro fi ts  co nt in ue  w hi le  a 
pr oc ee ding  dr ag s.  So does th e  la w yer ’s bil l. W hen they  bec ome old  an d me llow,  
la w ye rs  w ill  ev en  bra g in  pu bl ic  abou t how th ey 'v e led  th e  g ov er nm en t in  cir cle s. 
B ru ce  Br om ley w as  an  ac tive a n ti tr u s t a tt o rn ey  in  W as hi ng to n an d Ne w Yo rk 
be fo re  and a ft e r se rv in g on  th e New Yo rk C ou rt  of  App ea ls bench. li e  w as  
as to un din gly  ca ndi d in  a 1958 ta lk  to  a co nf er en ce  a t  S ta nfo rd  Law  Sch oo l: 
‘I w as  born,  I th in k,  to  be a p ro cra st in a to r, ’ Br om ley sa id . ‘I qu ickly re al iz ed  
in  my  ea rly da ys  a t th e  bar th a t I co uld ta k e  th e si m pl es t a n ti tr u s t ca se  th a t 
(t he  Ju st ic e  D epar tm en t)  could  th in k  of  an d p ro tr ac t it  fo r th e  de fens e al m os t 
to  i nf in ity. ’ In  one  o f h is  e ar ly  ca se s Br om ley de fe nd ed  a n  a n ti tr u s t ac tion  a gain st  
Fam ou s l ’laye rs- La ske.v  C or po ra tion , a th ea tr ic a l an d mo vie  book ing co mpa ny , 
fo r blo ck sa le s of  mot ion pi ct ur es . Fam ou s P la yers  sa id  to  ex hi bi to rs , in  eff ect, 
‘If  yo u w an t a lic en se  to  ex hib it  one hundre d fo ur p ic tu re s we  a re  go ing to  make- 
nex t ye ar , you  m us t ta ke th em  al l, or  you  ca nno t ha ve  an y.’

“B romley bo as ted,  ‘T h a t proc ee ding  la st ed  fo urt ee n  ye ar s.  Th e re co rd  w as  
nea rl y  50,000 pa ge s, an d th ere  were th ous an ds of  ex hi bi ts . I w as  on th e ro ad  fo r 
fo ur year s al m os t w itho ut in te rr up ti on , s it ti ng  in  si xt y- tw o ci ties  . . . We wo n 
th a t cas e, an d as  you  know , my fir m 's m et er  w as  ru nnin g  al l th e  tim e— ev ery 
mon th  fo r fo urt ee n ye ar s.  The  pre si den t of  th a t co mpa ny  w as  a good fr ie nd  of 
mine,  and. th e  co mpa ny  w as  ve ry  pr os pe ro us . H e w as  ac cu stom ed  to  ro ad  show
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productions of the most lavish na ture  and fea ture pictures  th at  cost a million dol lars  or more. He saw noth ing at  all untoward  in this young lawyer of his making a  road show production out  of his lawsuit .’“Bromley also defended United Sta tes  Gypsum aga ins t an an ti trus t sui t filed in 1940. Thu rman Arnold, then the  Assis tant  Attorney General for  ant itr us t matters , knew Bromley’s skill at  m uddl ing a case and sought to expedite the  suit  by convening a special three-judge court. He told Bromley, ‘I ’ll fix your kite, my frie nd. ’ Bromley laughs. ‘The case lasted eighteen years . Th at three -judge cour t was a lawy er's paradise . We had  discovery of hundreds of documents. There were  s ix sets of defen dants and six lawyers. The proof of the  government, which took nearly a year, consisted in large pa rt  of comments  or admissions of coconspirato rs. At the tri al  a document would be offered in evidence and then hand ed to each defense counsel, who would take five or ten minu tes to read  it. Each  one would then  get up and ob ject ’ The presiding judge wanted a good record, ‘so he made each atto rne y sta te  very care fully the  grounds for  each objection. Then he would sta te his ground when he came to  rule . . . This  served as a sor t of inspira tion  to his bre thre n, and they finally got the  habit. The  one on his lef t would concur and state what he though t was the  ground.  Once in a while  the  fellow on the  right would dissent, and of course he had  to sta te  his ground. . . . We went on f or months and months  and months. . . .’ Lamentably for  Bromley and other chronic  procrasina tors , tightened procedural rules  now make it  more difficult—but not impossible—to sta ll an an ti trus t proceeding.”
Mr. McGurk. Thank you, sir.
We believe very strongly tha t thi s is a very important  piece of legislation  and we support i t wholeheartedly. Although we have submitted certain  specific changes that we suggest be incorporated with the  legislation, not only do we support it, but one of my ma jor purposes here today is to describe to you some of the reasons we believe i t to be important and why we think it should be adopted.As of today, the United S tates is the world leader in the formulation of a ntit rust  legislation. I t is, I believe, one of the im portant sources of our economic streng th and viability. However, in the enforcement field today, it would appear that we tend to be falling behind the other countries of the world, and although th is bill is to specifically change the legislation, we believe it will aid in the enforcement of the legislation that  we already have.
There are three major provisions of the bill, as you know. The increase of the penalties for violations, and I won't comment on th at. That seems like an obviously clear-cut, necessary change, with the inflationary period and the size o f corpora tions today.Secondly, it has to do with consent decrees, and I will have considerable comment on those, and on expedit ing them, which I  th ink is perhaps the most important aspect of the bill at the present time.Consent decrees, as you may know, Mr. Chairman, are the unusual outcome of the ant itrust actions brought by the Justi ce Department . The Justice Department  claims a win rate in the area of 75 percent and over 80 percent of those wins are consent decrees. So the consent decree is an extremely impor tant tool, and therefore improving  it as a tool for enforcement of antitrust,  we believe to be vital.The disadvantages th at consent decrees have, and the remedy which this bill proposes, is that  the public be brought into  the process of determining consent decrees: The public be given an opportuni ty to comment, interested parties  who are familiar  with the problem be able to have thei r views considered by the court before the decree becomes final T think this has been an important problem in the past, tha t the public interest is sometimes not considered. This is particularly app arent to members of the computer industry.  There have been three gov-
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ernm en ta l act ions fo r an ti trust  again st the same com pan y ove r a 
perio d of  40 yea rs.

Th e fir st one res ult ed  in  a negotia ted  set tleme nt,  the second one 
res ult ed  in a consent decree, and the  th ird  one has no tr ia l da te,  
al thou gh  it was in sti tu ted alm ost  5 years  ago. Th e consent decree th at  
was e nte red  into  in  1956, f or exam ple,  co nta ins  p rov isio ns which at  t he  
tim e u ndoubte dly  a pp ea red t o have  reasona ble  poten tia l fo r c ur ing the  
problem.

However , mem bers  of  the comp ute r indu st ry  outside the  Ju sti ce  
Dep ar tm en t and  t he  lit ig an ts  in th at pa rt ic ul ar  case could, I am sure, 
hav e impro ved the th ru st  and com prehensive ness of th at  consent 
decree ha d the y been con sul ted . So I believe th at  pro vis ion  of  ma kin g 
th e publi c able  to sensibly cor rec t and comment on a consent decree is 
very im po rta nt .

We  have some specific com men ts in my wri tte n tes tim ony as t o some 
of  the problems—answers  to  some of  the  pro ble ms  th at  people rai se 
whi ch hav e to  do w ith  th e job  of  the  Ju sti ce  D epart men t.

Le t me get now to expedit ion , and th at  is ex treme ly im po rta nt , 
because as you gen tlem en an d lad ies  un doub ted ly know—you hav e 
more legal backgro und th an  1 do—the key defe nse  in almost any an ti 
tr ust  suit tod ay is dela y. T subm itted  wi th my tes tim ony an art icl e 
fro m a recent pu bli ca tio n t hat  d escribe d a to p law yer tel lin g how good 
a defe nse  delay is in an an ti trus t case. We firm ly believe th at  since 
jus tice del aye d is jus tice den ied , th is op po rtun ity  for pr ivate li ti 
ga nts to  th war t the Go vernm ent's an ti trust  act ions by de lay  should  
and must be stopped . Tt is im po rta nt  th at  an ti trus t cases be expedit ed, 
because if  they are  n ot. and the problems a re rea l, then  you gen tlemen 
will be as ked , as  th e Con gress, to pass leg islation di rect ly  to  cure some 
of  the  problems of  an ti trus t in ou r indu str y,  ra th er  th an  leave th at  
to the  executive br anch  an d the  cou rts.

Le t me give you some exa mples  of delay  and some da ta on delay 
th at  T believe is pe rti ne nt  fo r your  con sidera tion.

In  the  c urr en t Un ite d S ta te s v. IB M  a nt it ru st  su it, which was in st i
tu te d in Ja nuar v  of 1969, the re have been over 40 mil lion  docume nts 
which  have  been asked fo r by the  Justi ce  D ep ar tm en t, which the y are 
at te m pt in g to un de rst an d and inc orp ora te into th ei r case. The discov
ery  pro cess  has ta ke n at least 4 of t he  5 years , a nd  any  good law yer can 
find ma ny ways to slow up the  disc overy proce ss. Th ere  ha s been an 
alt erca tio n in th is  case ex ten ding  to the  appe lla te court , once to the  
Sup rem e Co urt, and ag ain  on a ppeal  to t he Supre me  C ourt,  ov er 1.000 
documents ou t o f 40 m illion whi ch the  defe nd an ts believe should  not be 
discovered.

The Justi ce  Dep ar tm en t has been tied up fo r an inordina te  amount 
of  t im e on wh at  a pp ea rs  to be a re lat ively  small issue. Assum ing  tha t 
we w an t to enforce t he  l aws  ex pedit iou sly  a nd  avo id these dela ys, how 
can  th is  be accomp lished ?

Ag ain , in my indu str y,  the comp ute r indu str y,  the re is a rec en t 
exa mp le of a com par ison between gover nm ental suit and the  pr iv at e 
sui t. Th ree yea rs af te r the  U.S. Governm ent filed an an tit ru st  act ion  
on ap prox im ately  the  same grounds as the  pr iv at e com pan y filed one 
in Ja nuar v o f 1972, th at  com pan y has a lre ad y gone to  cour t and ha d a 
dec ision at the  di st rict  co ur t level in th ei r fav or.  And  th at . I th ink,  
show s how vigorous  enforcem ent , al thou gh  on a sm all er case , can cre ate  
more exp edi tious ha nd lin g of these cases.
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One of the great problems tha t the Department of Jus tice has is tha t in any ant itru st action, the defendant normally spends 5 to 10 times as much in total manpower and resources as the Department of J us tice does, and one of the suggestions th at we gave to this committee, not necessarily directly pertinent to this  bill, is tha t the Justice  Depa rtment should have its Ant itrust Division increased in resources over time. We are suggesting, for example, tha t the $11 to $12 million that 
the Antitrust  Division has as the sole way in which our laws in this important topic are enforced, could well be doubled over a reasonable period of time, so they do have the resources to pursue these cases expeditiously, to fight the  delaying actions wi th the necessary multi- teams of lawyers, to match those that the defendant also uses, in order to bring  the cases to a more expedi tious conclusion.

I think another way which is already in our expediting act, which is slightly amended in this bill, is the appointment of ei ther multiple judges, or a special prosecutor by the Justice  Depar tment  in extremely large cases. There are a number of ways, tha t is to say, tha t these cases can be expedited. Some of them require the legislation before you and some of them require more active support of the Antit rust Division by both the Congress and the executive branch.
As I have outlined in my testimony, the computer industry is one of the top five industries in the world today, in terms of size. All predictions indicate tha t it will be the largest indus try in the world 

by  1980.
It  has been burdened with a serious problem of a ntit rus t as demonstrated by three separate Government suits  agains t the same company in tha t field over a period of 40 years. We therefore are keenly conscious of the need to enforce our ant itrus t laws and urge the  adoption of this bill.
Thank  you, Mr. Chairman.
I would be happy to answer any questions tha t the committee may have.
Mr.  F lowers. Th an k you, Mr.  M cGurk .
Tn addition to the proposed legislation tha t we hope can be used to expedite ant itru st litigat ion, is there some additional  way to have such action, for example by policy formulation and procedure in the executive branch?
Mr. McGurk. Well, in the executive branch, as T mentioned, Mr. Chairman, we believe that  the Antitrust  Division of the Justic e De

partment is inadequately funded by about a factor  of (wo. It  is our understand ing tha t thei r budget is between $11 and $12 million, and we believe it should be probably, if, this is going to be an impor tant aspect of the improvement of our economic system, it should be funded at perhaps  twice that  level.
There has been much testimony about the fact that  almost any major defendant in an ant itrust case spends more in legal fees in its defense than the Antitrust  Division spends on all cases in a year. There is one place, in the executive branch,  and the second place is connected to that,  tha t is with grea ter funding and the building up of resources over time, we believe that  better management of these resources by such techniques as appointing  special prosecutors or managerial groups in the same way tha t large law firms work, would help.
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As  fa r as the jud icial system is concern ed, T th in k th at  th e com
pa ris on  betw een the pr iv at e an ti trus t su it th at  T mentioned and  the  
Go vernme nt one is instr uc tiv e. I t  is not solely because it  was a pri 
va te lit ig an t. In  th a t pr ivat e su it,  t he  jud ge  ass igned to  the  case was 
a judg e who ha d no othe r res ponsibi liti es th an  the tr ia l of  th at  case. 
As a consequence, he becam e ext rem ely  fam ili ar  wi th the backgro und 
of  it. He  con duc ted  the tr ia l in a most tim ely  ma nner,  he ha d th e 
op po rtun ity  to rea d some thing  like  40,000 pag es of documents th at  
were subm itted  in the case, an d I believe  by his  final deci sion  he 
show ed an un de rs tand ing of the  indu str y whi ch is unu sua l fo r such 
a nonmem ber.  By  contr as t, th e jud ge  in the Fe de ra l case ha s a case 
load of  some 400 othe r cases, one of  which  is a smal l one call ed 
Pe nn  Ce ntral , and as a consequence, cannot poss ibly  give  the  same 
tim e and ene rgy  to th is  im po rtan t governm ental  case as if  he  were 
unloaded .

So we be lieve  in  both  a rea s the re  can be  d ire ct  ac tions which can  im 
pro ve the l iti ga tio n in im po rta nt  an ti trust  cases.

Mr. F lowers. Mr . McG urk , if  you  have any knowledge  yourself 
of the in-house opera tio ns  of th e A nt it ru st  Divis ion , cou ld you tel l 
us if  t he y are efficiently us ing  t he  m oney  th at  they  now have, the  $11 
or  $12 mil lion ? Do you  have any judgm ent on th is?

Mr. McGurk. My o pin ion , my bel ief,  s ir,  is th at  th ey  are  d edicated,  
ha rd -w orking  grou p of  individu als  who ap pe ar  t o use th ei r resources 
qu ite  well. I  am sure t ha t as i n any  o rgan iza tio n spendin g $12 m illion, 
one can  find f au lt.  B ut  in  te rm s o f th e amo unt  o f ef for t and  dedi cat ion , 
I  th in k the wo rking  level  at  t he  A nt it ru st  D ivi sion is us ing  th ei r re
sources  well.

Mr.  F lowers. I w ill pas s now to  Mr. H utc hin son.
Mr. P earce. Mr.  Ch airm an , if  I  may , as counsel, as an  ex-counsel  

fro m th e A nt it ru st  Divi sion ?
Mr. F lowers. Yo ur  nam e, s ir?
Mr.  P earce. Ja ck  Pearc e. I  am counsel in W ashing ton, ac tin g as 

counsel to t he  Com puter  In dust ry  As sociatio n.
I  wou ld endorse  wh at Air. Mc Gu rk s aid  as to the  ha rd  work of the 

Divis ion  staff  and  good use g enera lly  of  the  money t hey have  availa ble .
One of  the  pro blems I  wou ld sug ges t, f rom  some persona l e xperience, 

is ill us tra ted by a m ajor  case  lik e the  IB M  case or  the  E l Paso  c a s e -  
af te r a deci sion  was made th at there ha d been a vio lat ion  o f the  an ti 
trus t law s in the  E l Paso  case the  pa rti es  and the  co ur ts have tak en  
9 years  tr yin g to ge t a dive sti tu re  of  th e comp any . T he  S uprem e Co urt 
jud ged it  sho uld  n ot  be acq uired.  One  of the pro blems  here—p erha ps  
you  can rel ate  it  to a lac k of  resource s, or  pe rhap s a need fo r some
wha t more pl an ning  in the  Divis ion , and the Co ur t—as Mr.  McGur k 
said, is ge tti ng  th e lar ge  m ajor  cases b ein g done  on an expedit ed  ti me  
fra me . W ithi n the Div isio n, ve ry often,  you will  find a sen ior  l aw ver 
wil l be appo int ed  a nd  he will have one  o r two seaso ned men with him , 
and pe rhap s some more ju ni or  men wi th  h im.  Th is  is a const ant pr ac 
tice , pe rhap s th e besl th at can  be done  wi th wh at they  now have . I f  
you  are lit ig at in g again st 40 o r 50 law yer s, it  doesn’t get the  job  done  
ve rv q uickly  very o ften. I f  the y h ad  more resou rces  an d s imultaneously 
ha d some kind  of req uir em ent th at  the tr ia l tea ms  be pu t on a tim e 
fra me, or  a tim e schedule , co op era tin g wi th the ju di ci ar v,  of  course,, 
then  th e ne t effect of th at  ad di tio n of  reso urces an d ad di tio na l pl an 
ni ng  cou ld be a beneficial c hange.
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Mr. Flowers. Tha t all sounds good except for one th ing. T am now refer ring to the IBM  eases. A private case was just handed down. The Government’s ease has not been brought up yet. It looks like maybe the profit-minded lawyers carry through  and the lawyer who is on a contingency proceeds more expeditiously than the Government lawyer or the defense lawyer.
Mr. Pearce. I am afraid  tha t is true.
Mr. McGurk. Mr. Chairman, let me add one comment to that.  It is my understanding tha t the Antitru st Division has a larger team of both lawyers and economists and assis tants on this IBM case than any other anti trus t case in history. One of the problems. 1 believe, is that because there has not been a background of doing the sort of resource management, which as a private entrepreneur I am familiar with, the Justice  Department Ant itrus t Division has no background in doing that. I am sure that if they had more resources and applied them more diligent ly and managed their resources better, they could do a better job.
I think they are diligent, hard working. I did not say that they managed the ir resources well. And perhaps that is where they miss.Mr. F lowers. There is a possibility, isn 't there, t ha t you could overprepa re a case ?
Mr. McGi rk. Absolutely.
Mr. F lowers. You know, there comes a time when the plaintiff just has to go forward, and it would seem to me th at the only conclusion tha t I can draw from the recent private actions as compared to the Government’s IBM  case, is th at the Government is moving maybe too •cautiously. Maybe tha t is in the public interest. I don’t know. But 4 years is a long time.
Mr. McGurk. Almost five, Mr. Chairman.
Mr. F lowers. It  does not take a long time to prepare  a case if you have five lawyers working on it.
Thank you.
Mr. Hutchinson.
Mr. II utciiixsox. Thank you. Mr. Chairman.
I note that  you appear on behalf of the Computer Industry Association. Could you describe that association and its membership? I  understand you don’t represent IBM. but do you represent the rest of the computer industry?
Mr. McGurk. We are a nonprofit trade association, open to everybody. We have invited all companies to join, and IBM  has not accepted our invitation . We have 25 members. We’re only 15 months old. and those 25 members have grown from 7 who founded it 15 months ago, and in general, we represent the smaller companies in the industry. Those that are under $150 million in annual revenues.
Mr. Hutchixsox. ITow many companies are in the indus try altogether?
Mr. McGurk. Well, approximately. I would guess if you excluded a guv in a garage, you know, who might say he is in the industry , there are probably 1.000 companies of various sizes tha t are pa rticipating.
Mr. Hutchixsox. T hat  many?
Mr. McGurk. Yes. I don’t exclude two people in the garage.Mr. Hutchinson. Pa rdon?
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Mr . McGurk . I  exc luded one person  in a garag e, bu t no t two  in a 
garag e.

Mr. H utc hin son. I see. A ll r ight .
In  your  prep ared  sta tem en t an d your  summ ary  sta tem en t before  

th is  c ommit tee now, y ou have  emp has ized the importance of  ex pe dit 
ing these cases.  Do you wa nt  th e law  to  rema in as i t i s w here the  d ire ct

• expedit ion  to  th e Supre me  Co ur t is concerned ?
Mr. McGurk . Co ngres sman Hu tch ins on , we wan t th at  to  rem ain  

whe n the case is decla red  t o be an im po rta nt  case. I  believe in  the  b ill 
.  there is lan guage to  desig nate a case to  be an im po rtan t case. Those

we th in k should  go di rectl y to  the Supre me  Co urt .
Mr . H utc hin son. Wou ld you su pp or t wo rd ing of  the bi ll in th at  

re ga rd  ?
Mr. McGurk. Y es, si r;  we do.
Mr. H utchinson . Al l rig ht .
Now,  I believe the bil l in  its  presen t fo rm  wou ld req uir e th at  cer 

tificates of  major  im porta nce be mad e by th e At torney  Gener al and 
concurr ed  in by th e di st rict  cou rt. Yo ur  sta teme nt  sug ges ts th at  an 
al te rnat ive sho uld  be prov ide d so th at ei ther  the At torney  Gener al 
or  the di st rict  court  cou ld make th e de ter mi na tio n.

Mr. McGurk . Yes , sir .
Mr . H utc hinson . W hy  wou ld you leave it up  to the court,?
Mr. McGurk . I f  you  don’t mind, I  will  ask  ou r counsel to  ans wer 

th at question.
Mr . H utchinson . A ll rig ht .
Mr . P earce. T he re  are  pe rhap s—it ’s a m at te r of cau tion , a fee ling 

th a t the an ti trust  cases are  subs tan tia l, of  economic importance, a 
judg men t t hat  i f ei ther  th e di st ric t court  o r the  A tto rney  General , f or  
reason s which ap pe ar  to be good  fo r each  of  the resp ect ive  pa rti es , 
feel the Supre me  Cou rt’s at tent ion is war rant ed —the Supre me  Co ur t 
ou gh t to hav e a chance  o f put ting  i t on th e docket.

Mr. H utc hin son. B ut  t he  U ni ted St ates  i s t he  m oving  p ar ty . Th ey
• are  the prosecu tors . Th e co ur t’s fun ction , as I  have alw ays supposed 

it to  be, is a passive  fun cti on . For inst anc e, if  the Atto rney  Gen eral  
determ ine s it was no t an im po rta nt  case, why sho uld  the di st rict  
court  concern its el f on th is  m at ter?

• Mr.  P earce. Con gressm an,  I  could concede  th at  th at  is a va lid , if  
you wil l, p osi tion. I t is possib le, and in some major  cases , by reason of  
the fac t th at  the  ad min ist ra tio n at th at  po int  in tim e, they  mi gh t no t 
weig h an tit ru st  very  heavily  and  the y may not weigh  the  case in that, 
pa rt ic ul ar  indu str y very h eavily, and when a larg e po rti on  o f the bod y 
would make a dif ferent  jud gm en t, the  c ou rt’s in dependent view of  the  
m at te r and  the  importance of  the  m at te r migh t be brou gh t int o the  
equ atio n. T would suggest t ha t in m y own case, as  counsel to  the  associa
tion. mv own th in ki ng  is th at  the  recommen dation to the associat ion 
wou ld be th at  I wou ld pu t the Atto rney  Ge neral 's jud gm ent of  im 
po rta nce on ave rage, given the ups and dow ns and  peop le and  pa rti es  
and t he ad minist ra tio n of just ice , on average . I  wo uld put  th e At torney  
Ge ne ral’s dete rm ina tio n as to importance ahead  of  the  co ur t’s de te r
mina tio n in dec iding  wh eth er it sho uld  go to the  Supre me  Court . 
Simply by reason  of the f ac t, as you  say.  the Government  i s the mo vin g 
pa rty,  i t has the  A tto rney  G enera l—the At torney  G ene ral is in a posi
tio n to look over  th e whole field of  a nt it ru st  e nfo rce ment at th at tim er
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and can  look a t the  Su pre me  C ou rt' s d ocke t, a nd  a ll othe r t hing s b eing equ al, he can  make a li ttl e more inf orme d judg me nt  as to the rel ati ve  im po rta nce o f th e m atter . T he  sug ges tion fo r p ut ting  the m both in was an ad di tio na l bi t of cau tion, if  you will.
Mr . H utc hinson . Is n 't  i t p refe rable t hat t he  cou rt be removed fro m th is  det erminati on  ?
Mr . P earce. Th at  is an alt erna tiv e.
Air. H utc hin son. Now, in the append ix to yo ur  state me nt,  yo u say :
We are  dubious about entru sting  enti rely to the trial  judge the decision as to whether a case is of sufficient importance to go directly to the Supreme Court on appeal. Roth the Court and the Attorney General will be subject to infirmities. The Attorney General is likely to be in a better position to assess the  significance of the particu’ar proceeding relative to the entire range of proceedings under way and before the Supreme Court.
I  wonder if  th at  sta tem en t doesn 't run co nt ra ry  to wha t you hav e jus t told us?
Mr.  P earce. No, if  you pu t the  co urt  in  a  ba ckup posi tion, let us say , as T believe I ju st  tri ed  t o say , t he  At to rney  Gen era l is pro bably  in  a be tter  position mos t of  the time. How eve r, le t’s supp ose  th at  one-one hu nd redt h of  th e time, the Atto rney  G ene ral decl ines  t o make a ju dg ment of  imp ortanc e, an d th e co ur t as a backstop migh t make an  ap pr op riat e judg me nt  th at  th is  should  go to the  Suprem e Court .In  th at  case, the backup of  the  di st rict  cour t might  be im po rta nt .Mr. H i ttchinson. You are  ask ing  the  di str ic t iud ge to act on a res ponsibi lity and du ty  wh ich  is no t his.  I  don’t th ink,  the di st rict  judg es  w ould welcome that .
Mr . P earce. Per ha ps  not.  Congressm an.
Mr . H utc hinson . It  seems to  me you ar e a sk ing  him  to  do som eth ing  ou t o f h is prop er  ju dic ial  duties.  I t is no t up  to  him to  de termine which way the Gover nment  wa nts  to  tak e the  case. T don’t th in k the jud ges should make th e d ete rm ina tio n o f w hat  is  in the  public  in ter est . I th in k he sho uld  make a dete rm inati on  only of wha t the law require s.
Mr . P e arce. I mi gh t want to resp ond  to th at , because th at  is someth in g I had a few  thou gh ts on.
I th in k Mr.  Mc Gurk wa nte d to make a comment.
Mr. McGurk . Yes. I  wante d to say  t hat  pe rhap s one of  t he  reasons fo r suggest ing  th is is th a t ma ny  of  us in the  comp ute r indu st ry  are  qu ite  pa ran oid . Pe rh ap s an exa mple of  th is  wou ld be the case de te rmin ed by the  d is tri ct  co ur t i n Tu lsa , t hi s g overn me nta l case, fo r e xam ple , was filed on the last  da y of  one ad min ist ra tio n,  and has gone  th ro ug h a 4-y ear  a dm in ist ra tio n,  and looks to be prob ab ly stil l act ive  when we have  a new Pr es iden t.
At  the same tim e, th e jud ici al exp edi tion o f th is  case in  th e New Y ork  co ur t was ap pa rent ly  held up  because of  an  alt erca tio n on the ap po intm en t o f ad dit ion al jud ges . We  want to tr y  to  make sure there is more th an  one avenue to de clar ing a case to b e o f n at iona l impor tance.Mr. P earce. I f  I  may  respond to the point  you ju st  rai sed  about publi c in terest c ons ide rations. I  m igh t sugges t th at  in in te rp re tin g the word pub lic intere st,  th e c ou rt si tt in g in th at  an ti tr ust  law  case wo uld  seek  to  det erm ine  wh eth er  th e decree effectua tes th e purpo se of  the an ti trust  suit s. Th is would  be the concep t of th e public int ere st de ter minati on .
Mr. H utc hinson . I  thou gh t th at  was the in ten t of  the langua ge.
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The language will have to be perfected to say tha t more explicitly, 
though.

Now, you said in your statement, in the appendix on page 2:
Language in the bi ll confining ju dicial actio ns in which the degree seems c learly  

inad equ ate  or perverse .
Can you suggest t hat  the judge is to determine the matte r as i t ap

pears to be? Tha t seems to be slightly inconsistent with the public 
interest. What is the advantage in your mind of making a negative 
determination instead of a positive one?

Mr. McGurk. T think perhaps, Mr. Hutchinson, for the  reasons you 
stated, i t seems like it’s stretch ing the judicial function to make a posi
tive determination tha t it is in the public interest. But subsequent to 
public comment, he could make a negative determination tha t it ap
pears—it goes agains t the public interest. It  is just a less burden of 
judicial activity, you might say.

Mr. Pearce. I might also say---- -
Mr. Hutchinson. Would it be easier under the circumstances to 

find it inconsistent?
Mr. McGurk. I think i t would be a more complete and difficult job 

for him to say yes, this is in the public interest , where he might be 
able to say it doesn’t appear to be.

Mr. Hutchinson. 1 see. Well, there is a pret ty fine line there.
Mr. P earce. Might I suggest, Congressman, tha t these amendments, 

the ones that you focused on on page 2, were or are advanced more in 
the nature  of refinements and could be inserted should there be a judg
ment. by the legislature involved tha t the bill reaches too far  and per
haps imposes too much of a burden. These are ways to cut down tha t 
burden if people feel there is too much of a burden. These are sug
gestions as to the consent decree portion, and not intended necessarily 
to suggest that  the bill reaches too far.

Mr. Hutchinson. I have no fur ther questions.
Mr. F lowers. Thank you, Mr. Hutchinson.
Mr. McClory ?
Mr. McClory. Would it be your position tha t in cases of a con

sent decree, tha t the decree would constitute or produce a basis fo r a 
private suit, for treble damages?

Mr. McGi rk. We are not suggesting. Congressman McClory, tha t 
the law be changed in tha t respect. Today a consent decree does not 
form an automatic basis for treble damages, and we’re not suggesting 
it bo changed.

Mr. McClory. In regard to expediting, if tha t sort of element were 
present, would it. not encourage earlier dispositions of anti trus t cases 
by consent decrees for  the reason th at this delaying action would re
sult in the decrease in damages which would flow as a result of the 
consent decree?

Mr. McGurk. That  is possible, sir, but our view is t hat  one of the 
major  reasons tha t defendants are willing to negotiate a consent 
decree at all, which is an expeditious wav to conclude a suit, the ir 
major  impetus is to avoid treble damage l itigation. By put ting  it there 
anvway. I think it would pull any incentive to sign a consent decree.

Mr. McClory. Isn ’t a lot of the delay a result of this feeling that  
ultimate ly we are going to be able to negotiate  a settlement through 
a consent decree and sort of abstaining action?
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Mr. McGurk. Well, if one says t ha t a person who is violating  the ant itrust laws is making unjus t monopoly profits, delay increases by everjT day the amount of the profits. Are you suggesting that  perhaps by making a consent decree subject to the  treble damages, those might  be recovered ?
However, most j>eople like to kick problems ahead of them and if earning  monopoly profits and delaying the case, you end up with a judgment tha t is no more severe against you in the end, the re is no incentive to settle. Von do run that  risk. I think people a re willing to run risks if they can defer their problems sufficiently.Mr. McClory. And you support the increase in the maximum fine?Mr. McGurk. Absolutely.
Mr. McClory. And tha t would in itself be a basis for earlie r disposition, wouldn’t it. to avoid the imposition of a greater  fine ?Mr. McGurk. The fine has been raised, I believe, to corporations to $500,000. In cases of national interest, $500,000 is peanuts. For  example, in the recent contempt citation in the Southern Dis tric t Court of New York where the judge held IBM in contempt, he fined them to be what he estimated to be 5 percent of thei r net profit aft er tax. daily, which turned out to be $150,000 per day. A hal f million is really not a significant number.
Mr. McClory. In other words, a lthough von support the increase in the maximum fine, you do not have the feeling tha t this is going to contribute great ly to expediting the disposition ?
Mr. McGurk. Not in large cases, sir.
Mr. McClory. I  think  that is all.
Mr. Flowers. Mr. Dennis.
Mr. Dennis. Yes, sir; Mr. Chairman.
Jus t glancing through  your statement here. T note that von have a proposal on page 5 which rathe r limits the right of appeal and discovery. T can a1 ' vpfiate the problem you are driving at, and yet it seems a bit drastic  to say that there could be no appeal from the discovery ruling of the district iudge, except in cases where there was willful abuse of discretion, when the discovery may decide the local law suit. Have you had anv thoughts about resolving this aspect without going quite that far?
Mr. McGurk. Sir. T think th at is because mv unders tanding is that if. for example, the discovery process is later determined on a ppea l-----Mr. D ennis. Reversing it. of course, if there is an error, I suppose tha t is the right.
Mr. McGurk. That  can destroy the whole case rather than permitting  a defendant to constantly appeal at every piece of discovery, it ’s left up to the district iudge. and if he is wrong enough, the case will be overturned finally. Bu t in the meantime, in terms of available documentation that  is discovered, a prope r judicial decision can be reached.Air. Dennis. O f course. if there is a legitimate reason to require discovery on something important,  even though a reversal is the end result of expensive litigation. a g^od deal of damrt ,r° n âv ha v e suffered in trade secrets. Regardless of what is in that  decree, it may be in the public favor. It  is a court question. I think , that  requires some balance of thought.
Mr. McGurk. T thin k the other aspect. Congressman Dennis, is that  it is generally the case that the dis trict court judge is most famil iar
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not the evidence should be held out for various reasons, only if he 
willfu lly abuses that discretion should he be overturned.  He is the 
man on the scene and is close to it. We therefore—if you like—want to 
put  the burden back on the defendant and try  to reduce insofar as 
possible the delaying tactics in the discovery process.

Mr. Dennis. Of course, normally you get appeal from an error. 
You don't have to show willful abuse or indiscretion, you have to 
just show an abuse. It  is a drastic concept. Maybe you have got a 
point, but 1 think  you would have to agree, you are going beyond 
what norms are regarded  in the process.

Mr. McGurk. 1 am impressed. Congressman Dennis by the grounds 
for appeal that  can be found by an inventive law firm, and I  perhaps 
am relating to these recent experiences where a judge, Judge Edilstein , 
in the southern distr ict of New York ruled last October that certain 
documents had to be produced. They were legitimate, and tha t de
cision has both ent rapped the Justice Department in a whole lot more 
legal maneuvering and absorbed thei r resources, delayed thei r pro
secution of the suit, and created multiple appeals. When he, in his 
discretion, having examined all of the facts, if lie is wrong and it s 
material to the case, then the whole case can be overturned. He runs 
tha t risk, and so does the Government.

The delaying tactics in my opinion have been a gross abuse of the 
judicia l system.

Mr. Dennis. You are putting your finger on a problem which exists 
not only in a ntit rus t cases. I  expect i t’s more aggravated in ant itru st 
because of the  nature , but  when I was practicing, and broad discovery 
was first allowed I was sympathetic to the idea of moving things along 
and having  the tru th  come out. I was often amazed a t the ability  of 
my colleagues to think of  reasons why it shouldn t be allowed, and by 
litigatin g the discovery process, they would, in fact, try  the case. It'S 
a real problem, and yet it is quite vital.

Anothe r more philosophical question is related to this legislation. 
You want to make the laws as good as they can be as long as we 
have them, but you make the very persuasive presentation th at the fact 
tha t under these ant itru st laws, they have been trying to break up 
one combination for 4 years, and haven't gotten anywhere. I just 
raise the question, and I don' t necessarily hold this view, but maybe 
it ’s possible that  we're trying  to legislate against economic forces which 
are so efficient tha t they’re going to operate however they wish, re
gardless of what we do. What  do you think about tha t ?

Mr. McGurk. I  hope you're wrong, sir. I think the United States  
has the finest fundamental economic system and philosophy of any 
country in the  world. I think a very important part, of th at is certain 
restra ints must be pu t upon the exercise of economic power and that  
the fundamental ant itru st laws were designed to do that.

Mr. Dennis. Well, of course, they were, and I have always believed 
in competition too. but for example, one man is efficient, one man is 
good, and one man isn’t so good. Here we sit t rying to redress that  and 
it is a pretty difficult job.

Mr. McGurk. Yes, sir, it certain ly is.
I spent some time in the courts, both in New A ork and in 1 ulsa 

where the private ant itru st suit was held, and I was extremely im-
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pressed by the  grasp of Ju dge  A. Sherman Christianson in his u nderstanding of economic forces, his understanding of economic power and his decision, which I think will become a classic in ant itru st laws, because it reaches 222 pages and he describes specifically that  problem. W as i t industry , foresight and skill, tha t retained this monopoly position, or was it the use of monopoly power in a more raw sense? He came to the conclusion th at it was the latte r, and I think tha t is why these things had to be adjudicated. So tha t our judiciary can examine and come to these conclusions. The thin g tha t disturbs me is that  in the Government cases, 1 can't foresee when the judic iary will have the opportunity to come to a decision. Af ter  5 years  and no trial date being set as of yet, the issues have not been joined as to what the specific issues are. The discovery process is still going on. It  is a gigantic  case, but it is still going on. The judge  has to determine the questions tha t you bring up. I just  want to give him that opportun ity.
Mr. Dennis. I  think  you are undoubtedly correct. Tha t is too long a time.
Mr. McGurk. And of course, an additional problem, I  didn 't mention very much here, is that when there is a final adjudica tion, the relief will be equally painstakingly long i f we can look to other  places. As an example, the chronology of the El  Paso case, which was long, long enough in the  courts, but in the  enforcement for the relief, tha t took another 15 years.
Mr. Dennis. Of course, they contend in the meantime tha t all of the economic factors according to the decree have changed, so th at the decree was all wrong—not from the legal point of view, but what they were trying to accomplish. It is a very interes ting subject, and I don't want to take up too much of your time.
Thank you.
Mr. F lowers. I am going to yield to counsel to  ask a few questions.Mr. F alco. Mr. McGurk, I would like to direct your a ttention away from the computer indus try to another industry , namely, the energy industry . I  was interested in your chronology of the El  Paso Natural Gas case. You make reference to the 1969 Supreme Court tha t took the appeal on the motion of  two young lawyers objecting to a consent decree involving a d ivestiture plan, as inadequate. Didn 't th at involve an extrao rdinary proceeding before the Supreme Court because it felt the public interest was not being served by the settlement reached bv the Justice Department and the private industry?
Mr. P earce. The answer is yes. tha t did involve extraord inary  c ircumstances before the Supreme Court when the Supreme Court, in effect, determined that the settlement procedures between the Government and the priva te party  did not adequately protect the public interest.
Mr. F alco. Isn ’t there extreme public interest in the cases that  have already been tried  since issues are remanded on appeal and usually the relief issue?
Mr. Pearce. Correct. Relief is what the case is all about. If  there is first a judge—first a judge must determine whether there is a violation of the ant itrus t laws, and as Mr. McGurk. said, he must make this specific determination if this is a monopolization case, whether success is from skill, foresight, or from preda tory tactics. If  the
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judgment is t hat  there is an ant itrust violation, the whole point of 
the matter is to achieve a more competitive situation , and tha t then 
becomes the crux of the matter. If  it takes 8 or 9 years to get the relief 
done, then justice is delayed or denied for tha t period of time, and if in 
the El  Paso case, the whole question of proper relief hangs on whether 
two young law professors from the State of Utah happen to be in 
the case or not. I  think th at is pretty precarious.

’ Mr. F alco. It  appears th at a good portion of your statement relates
to the adequacy of relief and discovery matters granted in Govern
ment antit rus t cases, including those settled by consent decrees. In  the

« Senate, the  Assistant Attorney  General testified, and I  quote:
If . fo r ex am ple,  we file a m er ge r ea se  an d th e de fe nd an t ag re es  to  di ve st  the 

p la n t which  is inv olv ed , I se riou sly do ub t th a t an yb od y is go ing to co ns id er  any 
o th er a lt ern ati ves.

Isn ’t it t rue tha t in tria ls of merger cases, the discovery process and 
public exposure resulting from the actual trial often show a need for 
other and more effective relief than prayed for in the complaint at the 
time of its filing, which as you have testified, can be years, and even 
decades prior to  the resolution of the case?

Afr. McGurk. I n other words, you are suggesting that  subsequent 
to the initia l filing and prayer for relief therein, there may be addi
tional relief required after  the passage of such time?

Mr. F alco. Yes. Isn’t it true tha t just because a part icula r merger 
violation is alleged mere divesti ture might not in fact solve the prob
lems which we are interested in, namely, promoting competition in 
the pa rticu lar industry or line of commerce?

Mr. McGurk. Yes, I think tha t might be true.
Mr. F alco. Both here and in the Senate, there has been much testi 

mony that, the public interest would be protected by simply comparing 
the prayer for relief and the complaint and the effects of a consent 
decree when entered. Isn ’t it true tha t in rule 54(c) of the Federal 
Buies of Civil Procedure, relief  is to be given to a party  entitled to re
lief, and I quote again, “even if the party  has not demanded such relief

• in his proceedings” ?
In consent decrees in merger cases in which divestiture  becomes the 

sole criteria for public interest  purposes, isn’t it true  tha t the entire 
factfinding of  discovery which usually leads to actual relief th at pro-

• motes as well as protects competition, is lost ?
Mr. P  earce. You have two questions, counsel, and let me take—agree 

with both. I would say t hat  the answer to both of those questions is 
yes.

I>‘t me il lustra te with the two cases brought up in this testimony. 
Fir st, the complaint in the IB M  case asked only fo r a very limited set 
of inh ibitions  upon the defendant’s conduct. In  1972. the Department 
of Justice filed a statement of tentative  proposed relief, which calls 
for a divestiture  of the company, th at is a divestiture  of the assets and 
operations into independent competitive entities.

If  one were simply to look a,t the complaint, one would have no ap
preciation at all of what is now thought to  be the proper scope of th at 
suit. As a matte r of fact, the Department o f Justice complaint asked 
for less in this major comprehensive Government action than Judge 
Christianson in Tulsa determined was necessary to deal with one 
part of the computer indus try, the peripheral equipment area, in 
the area of injunctive relief.
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Fur ther , the El  Paso case shows that  on more than  one occasion, 
the Department of Justice Ant itrust Division agreed with the de
fendant on the type of divestiture which the Justice Department 
deemed adequate, and the Supreme Court was put to the trouble, if 
you will, or made the judgment, tha t these types of divestitures  were 
entirely inadequate and caused the case to be committed to the dis
tric t court and changed the distr ict court—the distr ict court judge on 
one occasion, in its effort to insist upon and get a full divestiture.

Mr. F alco. And in another sense, aren't you really saying in cases like IB M  and the El  Paso case, the  real issue is not often a par ticu 
lar merger of specific corporations, but rather the entire structure of 
an industry  and that such real issue is blurred  by a narrow focus 
which determines a Government victory solely with reference to achieving a divestiture  of a particular merger in a parti cular case 
bv consent decree ?

Mr. Pearce. The answer again is yes. I would add, however—just by 
way of qualification—the problem of industry struc ture is more clearly 
posed in a monopolization case, such as the IB M situation than neces
sarily in an acquisition or merger case.

Now, I believe it’s true tha t in a merger case, the question of 
whether relief has continued 8 years later to be necessary or what form 
the divestiture takes, or whatever, t ha t it is conditioned necessarily and influenced by the market structure in the given industry, and you 
must make a determination as to  what the relief will in fact accomplish.

I suggest that the monopolization case usually presents the market 
structure more directly.

Mr. Falco. You have testified as to the manner in which small members of  industry  look to Government ant itrust cases for opening 
up competitive markets. Are you criticizing the fact tha t over 80 
percent of Government are settled by consent decrees, because aids 
to small businesses that are part of the national policies reflected in the antitru st laws may be lost?

Mr. McGurk. No; we’re not objecting to the number of consent 
decrees, we are saying t ha t the expeditious prosecution of those cases 
and a sound relief action is what the smaller companies who cannot 
possibly afford to pursue these cases on thei r own, they are looking to 
the Government today, and in both counts, both expeditious pursuit 
of the cases and the terms of the consent decree sometimes fall con
siderably short of creating sound competitive markets.

Mr. Falco. Quite clearly you are alleging that  there are recid- 
ivistic violations and violators in the computer industry. Is it 
your position th at at some point criminal ant itru st action which can only be brought by the Justice  Department, should have been brought 
by the Government ?

Mr. McGurk. Let me make a quick comment on that  and give it to Mr. Pearce.
My understand ing of the ant itrus t laws and the prosecution there

of is tha t a sound solution can be achieved through the civil route, and 
tha t the criminal prosecution is normally reserved for cases which don’t go to e ither struc tural  problems, but rath er to problems of col- 
lusionarv practices. Certainly  in the computer industry, the civil suit  
is adequate to  solve the problems, if it is prosecuted.
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Mr. F alco. What would you say then would be an effective d eter
rent  to antit rust violations tha t can only be challenged in civil actions, 
like a merger case ?

Air. Pearce. I will have to confess that I am not fully prepared as 
a lawyer to answer tha t question in terms of what additional con
straints in civil actions would be required.

Counsel, I confess an inadequacy on the point.
Mr. F alco. Thank you.
Mr. Flowers. If  you would like to submit us something in th at re

gard,  we will be happy to receive it.
Thank you, gentlemen, for being with us th is morning. We appre

ciate your testimony.
Our next witness is Pro f. Howard R. Lurie, Villanova University 

Law School.
Would you come forward, and we will receive your testimony at this 

time.

TESTIMONY OF HOWARD R. LURIE, PROFESSOR, VILLANOVA 
UNIVERSITY  LAW SCHOOL

Professor Lurie. Thank you, Mr. Chairman, and members of the 
committee.

My name is Howard R. Lurie, and I am professor of law at the 
school of law of Villanova University  in Villanova, Pa. My pr imary 
teaching responsibilities are in the areas of ant itrust and trade regu
lation. 1 have been on the Villanova faculty  since September 1968. 
Prior to tha t time I served as a tr ial attorney with the  Federal Trade 
Commission in the Division of General Trade Res traints of the  Bureau 
of Restra int of Trade.

I admit a t this time having a strong bias in favor of sound ant itrust 
legislation and vigorous enforcement of the law. I  am not convinced 
tha t we are enjoying the benefits of either at the present time. I am, 
therefore , somewhat ambivalent toward II.R.  9203 and S. 782. I share 
the concern which prompts  this  proposed legislation, and believe th at 
some of the provisions could be of grea t value. However, in my 
opinion the legislation is inadequate to deal with the real problem, 
and if  my worst fears are realized, may actually be counterproductive. 
Allow me to elaborate.

This legislation, in addition to amending the Expediting Act and 
increasing the penalty  for violations of the Sherman Act, would re
form the Justice Department consent decree procedure by opening to 
public scrutiny and comment the Justice Department's decision to 
terminate an ant itrust proceeding by en try of a consent judgment.

As a condition precedent to the entry of any consent judgment pro
posed by the Justice D epartment, the bill would require:

(1) the publication in the Federal Register (a) of the terms of the 
proposed consent judgm ent; (b) any written comments relating to 
it; (c) Department of Justice  responses to those comments: and (d) 
a sta tement describing the public impact of the consent judgment.

(2) the filing with the court of (a) all contacts by a defendant with 
Government officials relevant to the consent judgment : and (b) copies 
of such “materials and documents which the United States considered 
determinative in formulating the proposed consent judgmen t;” and

23 -9 72 — 74------ 9
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(3) a judic ial decisiou tha t the en try of the consent judgment  is in 
the public interest.

This proposed legislation, if effective, should insure tha t any con
sent judgment, entered in any Justice Department ant itrust case will 
be in the public interest. My fear is tha t the legislation will not be 
effective in insuring  adequate a ntit rust enforcement on the  pa rt of the 
Justic e Department . I see the enactment of this legislation as an ex- 1
pression of a lack of confidence on the p art  of the Congress in the en
forcement of the antitrust laws by the Department of Justice , especial
ly in the entry of some consent judgments. Tha t lack of confidence is 
entire ly justified. However, in an effort to open to public view the d is
position of consent judgments, and, thus, insure tha t they are in the 
public interest , this legisla tion may in fac t fur ther conceal from public 
view terminations  not in the public interest of ant itru st proceedings by 
the Department of Justice.

There is little  in this proposed legislation with regard  to consent 
judgments that  could not be accomplished by the Justice Department 
on its own if it wanted to do so. The justification for the legislation, 
therefore , must be that  it brings about or insures a result tha t would 
not otherwise obtain. In other words, this bill assumes that  the Justice 
Department will act differently with the legislation than  without it, 
and that  the change will be in the public interest. Assuming, there fore, 
tha t the Justice Department’s settlement of some anti trus t cases has 
not been in the public interest, the question is whether this legislation 
will be an effective remedy. If  the failure on the  par t of the Justice  
Department is due to mere neglect or incompetence, the legislation 
may be an effective remedy.

If , on the other hand, the ineffective sett lement is deliberate, this 
legislation may exacerbate the situation. Take a hypothetical situa
tion : A Justice* Department anti trust investigation  is the ta rget of im
proper influence by corporate officers upon high Government officials.
The  result today might well be a consent judgment th at  provides some, 
albeit inadequate, relief. Rut the existence of the  ant itrust investiga
tion and its settlement become matters of public record and may 
become the subject o f public and congressional criticism and scrutiny.
If  the proposed legislation becomes law, improper efforts to cu rtail or 
emasculate an ant itru st proceeding, to be effective, must come at an 
early o r precomplaint stage and result in the  termination of the inves
tiga tion rather than the issuance of a complaint and settlement, by con
sent judgment. From the standpoint of  an anti trust violator, therefore , 
this legislation places a premium on a ttempting  to  interfere with or 
squelch an investigation at the earliest possible stage. I might add, even 
should these efforts on the par t of a violator prove unsuccessful, th is 
legislation as curre ntly drafted  would not require their disclosure, 
since the only communications that  need be disclosed are those “con
cerning or relevant to  the proposed consent judgment,”

Any communications prior to the fo rmulation of the  proposed con
sent. judgment are, arguably , exempt from disclosure. Such early in
terference may also be more serious since it may prevent, the initiat ion 
of. or cause the early termination of an investigation prior  to the time 
that  a violation of the law, as evidenced by the investigative file, is 
evident or established. Such failures to investigate  furth er, if ques
tioned, can frequently be justified on the grounds that the investiga-
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tion had failed to produce sufficient evidence of a violation of law to 
warrant fur ther investigation.

It  has been said tha t over 80 percent of all a ntit rus t cases are settled 
by consent, and that  the consent process enables the Justice Dep art
ment to conserve its vital resources. This legislation may not be desira
ble if it in fact deters the entry  in good faith  of consent judgments. 
It  is entirely  possible th at this legislation will deter or prevent the 
Justice Department in some, and defendants in other cases from set
tlin g disputes by consent, even in good faith.  Let us examine the pos
sible deter rent effect upon the Justice Departmen t first.

* The bill requires tha t before entering any consent judgment pro
posed by the Justice Department, “the court shall determine that 
entry of tha t judgment  is in the public interes t.” An adverse deter
mination  is eitlier appealable or  it is not. I f it is, the Government must 
engage in litigation  over whether it can dispose of a case without 
litigat ion. If  it isn’t appealable, the Government may have to litigate a 
case which from the standpoint of a wise allocation of resources may 
not be justified. Under the proposed legislation the Government’s al
location of it s resources is irrelevant to a decision to settle  by consent, 
and need not—perhaps even may not—be considered by the court in i ts 
determination. Arguably, a nonparty could challenge the court's de
termination  to enter the  consent decree if based upon such a considera
tion. The Government may, therefore , forgo bringing  some weak— 
either factua lly or legally—but legitimate cases if only par tial  relief 
can bn obtained by consent. Thus, instead of parti al relief, there may 
be none.

I am also concerned about the effect that subsections (e) and (f)  of 
this  bill might  have in producing l itigat ion tha t could encroach upon 
the Justice Department’s resources and delay the settlement of cases. 
Subsection (e) which requires the court to determine tha t the entry 
of a consent judgment is in the public interest could put the court 
in the role of a devil's advocate aga inst the defendants and the De part
ment of Justice. I question whether  the court can make the determina- 
tion required under subsection (e) without resort ing to some of the 
procedures of subsection (f ),  such as appointment of a special master 
or au thorizing intervention, and wonder if its failure to do so provides 
interested persons a basis for challenging the entry  of the consent 

i judgment. Certain ly, sufficient litigation to resolve the doubts is bound
to arise.

An anti trus t defendant migh t likewise object to consenting to a 
judgment if this bill becomes law in its present form. One of the 
major reasons th at defendants have been willing to consent to a judg
ment against them has  been the protection afforded by pa ragraph  5(a ) 
of the  Clayton Act which denies prima facie effect in subsequent treble  
damage actions to consent judgments. Subsection (li) of th is bill pu r
ports to retain that protection. I submit, however, that the protection 
of subsection (h) is ineffective. Subsection (b) provides in pa rt:

Copies of the proposed  consen t judg men t and such other materials and docu
ments which the United Sta tes  considered dete rminat ive  in form ula ting  the 
proposed consen t judg men t sha ll also be made avai lable to members of the  
public at  the dis tric t court before  which the proceeding is pending and  in such 
oth er dis tricts  as the  cou rt may subsequently direct .

This  language could require the production of the  entire investiga
tive file. When S. 782 was being considered by the Senate, A ssistan t
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Attorney General Thomas F. Kauper in a lette r to Senator  Jav its objected to th is language and it was amended. Kauper’s objection was directed at having to produce those Government documents which “may be considered in one way or another to have entered into the determination of the Government to enter the settlement, and therefore would be ‘determinative .’ ” Thus , S. 782 was amended to exempt from disclosure materials and documents protected by section 552 (b) (4) and (5) of the Freedom of Information Act of t itle 5 of the United States Code. Not exempted by the Senate amendment was material covered by section 552(b) (7) which relates to “investigatory  files compiled fo r law enforcement purposes.” I suggest tha t subsection (b) covers more than  simply those materials and documents which were relevant to the Government’s decision to settle the case by consent, but covers in addition  those which were relevant to the formulation  of the consent judgment. In  other words, the bill calls for the disclosure of those materials and documents which were relevant  to the relief, and that of necessity includes those materials and documents which go to establish or prove the violation of law. I suspect tha t ant itrust defendants are going to be very reluctant to allow disclosure of such materia ls and documents. Their value to treble damage plaintiffs is obvious. I f the evidence can bo obtained at little  or no cost, the  unavailabil ity of prima facie effect of a consent judgment is insignificant. Of course, this  provision could be amended to exempt matte r protected by paragraph (7) as well as paragraphs (4) and (5), but tha t would emasculate the provision. Without either the Government’s thinking  or the Government’s evidence, I think it would be difficult for one to  determine whether the settlement is in the public interest.
Please understand that , contrary to how my testimony may sound, I support the required disclosure of the investigative file in consent judgment cases. Likewise, I believe tha t 5(a)  of the Clayton Act should be amended so tha t judgments in criminal an titrust  cases where the defendant pleads nolo contendere will not be denied prima facie effect in subsequent treble damage actions. The ab ility of a defendant to plead nolo contendere and avoid pr ima facie effect is, at the present time, a tremendous escape hatch for corporate criminals. Bv consenting in a criminal case and pleading nolo in a companion criminal action, a defendant  may emerge from an antit rus t violation with  no more than  a slap on the wrist and an admonition to “go and sin no more.” As a practica l matte r, without the advantage  of the prima  facie effect of a prio r Government judgment, some priva te damage actions may never be brought. Inju red  parties are thus denied compensation, and defendants  are permi tted to keep their ill-gotten gains. Shield ing defendants from the only effective means some injured  parties  may have to recover for thei r injuries is unlikely to have a significant deter ren t effect. Furthermore, competitors may have been so seriously injured tha t competition itsel f may be permanently impaired. Unt il obedience to the law is less costly to potentia l violators than disobedience, the latter  is likely to flourish.
At  the outset of my tes timony I suggested tha t I  was in complete agreement with the concern which prompts this proposed legislation, bu t that I  considered it inadequate to deal with the real problem. Consent settlements which are not in the public interest are but a symptom of a more serious problem. There is a lack of confidence in
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the handl ing of ant itru st cases by the Departmen t of Just ice. W itho ut 
suggesting  tha t the Departmen t is corrupt or rotten  to the core— 
neither of which it is—one can suggest tha t it is not free from improper 
political influence. We have witnessed a ttempts , sometimes successful, 
on the part of corporate antitrust  v iolators to influence the outcome 
of ant itru st proceedings by reaching high Government officials. So 
long as the enforcement o f the ant itru st laws is under the direct con
trol of poli tically concerned officials, the danger of improper influence 
exists. The solution to the problem is to  render impossible, or at the 
very least more difficult, the ability  of politicians to improperly in
fluence the ant itru st enforcement machinery. I submit tha t this  can 
best be accomplished by vesting all governmental ant itru st respon
sibility  in a single Government agency as independent of political 
control as a represen tative democracy can permit. Such an agency 
should be able to submit its own budget to the Congress, enforce its 
own subpenas in the courts, and take its own cases to the Supreme 
Court without going to the Solicitor General. Only when the ant itru st 
enforcement machinery is free to operate in the public inte rest can we 
be confident tha t the outcome of its proceedings will be also.

I th ank you for the  opportunity  to present my views.
Mr. F lowers. Thank you, Professor Lurie.
Are you for the bill or against the bill ?
Professor Lurie. As I indicated, Mr. Chairman, my feelings are 

somewhat ambivalent. T suppose if given this  bill on a take-it-or-leave- 
it basis, as is, I would take it.

Mr. F lowers. Than k you.
Well, perhaps you have some specific modifications th at you would 

recommend in the bill as it is now ?
Professor Lurie. I would suggest the tightenin g of the lobbying 

contact provision so tha t i t includes those contacts by corporate  officers 
at a stage earlie r tha n the consent judgment itself, which seems to me 
to be a loophole in the bill as presently drafted .

I think  I would clar ify the provision dealing with the court ’s de
termination of a consent judgment being in the public interes t to make 
it clear whether th at judgment or tha t determination by the court is an 
appealable determination, whether the court really “may” consider 
some of these factors or “must” consider them, and whether it can 
consider factors not  presently contained in those two paragraphs of the 
subsection.

Mr. Flowers. Well, moving to some questions tha t Mr. Dennis raised, 
or Mr. Hutchinson raised, do you think tha t the courts should m ain
tain a passive role in these cases, or would you allow more active p ar
ticipation on the pa rt of the judge ?

Professor Lurie. I  would not place any responsibil ity on the judge 
which is not a s trictly  judicial function. I don’t think  i t is the role of 
the courts to make determinations  in ant itru st cases as to whether the 
settlements are in the public interest.

It  seems to  me th at under  the adversary process we util ize in this 
country, a determination as to what is in the public interest is best 
left to the  law enforcement individuals. Assuming, o f course, there  is 
confidence in those laws. If  there is not confidence, then a structural 
change is necessary in the enforcement machinery.



Mr. F lowers. You are  basic all y say ing  wh at  1 have he ard many, 
ma ny  ti m es : laws a re no m ore effect ive tha n enfor ceme nt;  i s th at  ri gh t, 
Pr ofes so r ?

Pr ofes so r L urie. R ig ht , sir .
Air. F lowers. With vigoro us enforc ement , p erha ps  we m ight  rece ive be tte r results . That  to o would  ap ply to any  new laws, an d th at wou ld 

inc lud e th e one be fore th is  com mit tee  now, w ouldn ’t  it  ?
Professo r L urie. Th at  is corre ct,  sir.
Air. F lowers. Than k you, si r.
Mr. Hu tch ins on , do yo u have some questions?
Air. H utc hinson . Than k yo u, sir .
Pr ofesso r, first  I un de rst an d yo ur  s tatem ent to  make the po in t th a t un de r the proced ure s req uir ed  by th is  bil l, the m at te r of a consent decree might  v ery  well its el f become lit igated . I t  becomes a kind  of  a side show in  l iti ga tio n so th a t the consent  decree  proce ss wou ld become even  more prot racte d,  then  th e whole  th in g wou ld become coun ter pro ductive .
Pr ofes so r Lurie. That  is a  fea r I  have , sir.
Mr . H utc hinson . I th an k you fo r the obs erv ation. I  th in k th at is some thing  th at  this comm ittee sho uld  consider.
Ev ery t ime th at  we set  up  a ma chi ner y in th e s ta tu te , we make eve ry 

ste p of  that  m ach ine ry tes tab le its el f in  the  cour ts, an d so t he  process becomes even more p ro tra cte d.
On page 4 o f y ou r sta tem ent, you sa y, “U nd er  th e pro posed leg isl atio n,  the Go vernm ent’s alloca tion of  its  resources is ir re leva nt  to  a dec ision to set tle  by consent , and need  not , pe rhap s even may not be 

con sidered by th e co ur t in its  de ter minati on .” I  take  it  th a t you are re fe rr in g to th at  p rov ision o f the  b ill which  d irects  the  court to de termin e that  the  en try  be in the  public  in ter es t ?
Pr ofes so r Lurie. Yes, sir .
Air. H utc hinson . An d I th ink,  a s I  u nd ersta nd  it, th at  th e court , in  de term in ing th e public in ter es t, need no t o r p erha ps  even  may no t ta ke  

in to  acc oun t the bu rden  upon  the resources in  th e Dep ar tm en t of  Ju st ic e which th e process of  th is  consen t decree system will absorb.  You  are  su ggest ing  t hat pe rhap s alm ost  a ll the resources  o f the A nt i
tr ust  Div isio n of  the  J us tice  D ep ar tm en t may become i nvo lved in the set tle me nt of  co nsen t decrees, so t hat they  w on’t have  time  to do an yth in g else.

At th e pre sen t time , if  80 pe rce nt of the cases are  se ttled  by consent 
decrees, is it  fa ir  to say th a t 80 perc en t of  t he  r esources ar e now u ti lized in consen t decree m at ters  ?

Pr ofes so r Lurie. I  would ra th er  d oubt th at , Congr essman. I  would  suppose th at  a gr ea t deal  of  t he  resources go in to  t he  t ri al  and li ti gatio n o f a sm all numb er o f cases w hich must, go to  lit igat ion.  I  don’t have the figures. I rea lly  c an ’t say  how much of  the  D ep ar tm en t’s resourc es go int o th at , bu t I  d on ’t th in k it  w ould be a ccurate  to  s ay th at 80 p er cent  of it  goes to  consent decrees.
Air. H utc hinson . But  you are ve ry appre hens ive  th at once the 

Con gress sho uld  enact  the pro ced ure s set fo rth  in th is  bi ll,  a much la i •ger pe rce ntage of  the resources w ould be requ ire d in the consent d ecree  function  th an  a t th e p res en t time?
Pr ofes so r Lurie. Yes, sir.  I t  seems to me th at any resources of  the Dep ar tm en t w hich a re spen t s imply  on the sub sid iary  issue o f w hethe r



or not the consent judgmen t is in the public interest takes resources 
away from the enforcement machinery tha t should be used in going 
after and stopping or hal ting  ant itn ist  violations. Making thi s ‘ public 
interest” determination may not fur the r that  end whatsoever.

Mr. Hutchinson. Professor, the court shall determine th at  the  
entry  of tha t order is in the  public interest. In your opinion is th at an 
appealable matte r? .

Professor  Lutue. I  really don’t know, Congressman. I  think  t ha t is 
a m atter  that  will p robably have to be determined through litigation  
unless the Congress in its enactment of the bill before it makes clear  
its feeling on this matter.

Mr. Hutchinson. In  your opinion, should it be an appealable 
matter?

Professor Lurie. I can' t answer tha t question withou t taking a 
position on the other aspects of this part icular provision as to whether 
or not this is a  judicial function.

Mr. Hutchinson. I see.
Professor Lurie. If  it is an appealable matte r, then it ’s certainly 

going to eat up additional resources. Deciding that question guara n
tees that you would have more litiga tion involved just  in the question 
of whether  or not the court ought to have entered the consent ju dg
ment. If  i t is appealable, it certainly puts the court in the rather  un 
usual position that the court, would be opposed to the Justice De
partment and the defendants in the case, which is-----

Mr. H utchinson. Yes. All right. I thank you, sir.
I have nothing furth er.
Mr. F lowers. Mr. Dennis?
Mr. Dennis. Fir st, Professor Lurie, you suggest in your statement 

that a new separate  agency to enforce ant itru st laws be created. Do 
you think that would lead to any bette r enforcement than we now 
have or could have under a properly  operated Department of  Justice?

Professor Lurie. Well, the key phrase in your question is “a properly 
operated Department of Justice.”

Mr. Dennis. T hat applies to any agency. W hy do you think this  
new agency would lie any better?

Professor L urie. The only th ing that I think it would accomplish, 
and I think it is significant  from the standpoint of the concerns tha t 
prompt this legislation, is to give a measure of independence to the 
agency, to free it from political pressures tha t i t is presently  no t free 
from.

Mr. Dennis. A ren 't you assuming a new agency will be free from 
political influence, whereas an old agency will not ? A new agency will 
be composed of appointees just the same as the old agency, isn’t tha t 
a fact?

Professor Lurie. That is certain ly true, Congressman. The inde
pendence which does exist—and that  is limited for an independent 
agency—is a certain measure of freedom that an executive depart
ment does not have. I think  tha t what  has happened in the last 2 weeks 
with the Federal Trade Commission’s decision to  move against the 
major petroleum companies, and the influence which seems to be being 
exerted by the Treasury Department to dismiss tha t complaint in
dicates there is a grea t deal more freedom in the independent reg
ulato ry agencies than exists in the Department of Just ice.
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Mr. Dennts. Of course. I have heard  the criticism very often, and I  am sure von have too, that the independent agencies lose the ir effectiveness bv eventually becoming dominated by the same special interests they were designed to regulate, and they are then in a worse position than  the general governmental agency.
Professor  Lurie. This is true with respect to those which are regulat ing a part icular industry.  I don’t know tha t the criticism is as accurate with respect to an agency such as the Federa l Trade Commission.
I don’t think it presently has sufficient independence, and I  think an agency like it, or an expanded Federal Trad e Commission, with grea ter independence, might be able to act more in the public in terest than it does at the present time.
Mr. Dennts. T believe you are saying tha t under our present system we cannot have total confidence in the established law enforcement and regulato ry agencies, and therefore an independent agency should be created.
It  is my opinion tha t we should attempt to correct our present p roblems rather  than  forget them in the creation of a new agency. Do you understand that  conclusion ?
Professor Lurie. T think tha t the legislation which is before this committee seems to suggest tha t a great deal more scrutiny must be applied to the Department of Justice than to the regula torv agencies, such as the Federal Trade  Commission. Mv reason fo r suspecting this is tha t there is nothing in this legislation which would alte r the consent decree procedure of the Federal Trade Commission, where you have basically the same problem.
Mr. Dennts. T don’t think that follows, because we are not considering tha t at the moment. Maybe we should have a bill for tha t too, but we can’t do everything at once.
T am merely looking for the consent decree for the Federal Trade  Commission. But as a philosophical matter, I can see wha t is bothering yon, but the idea tha t we should create a new agency for everv- thing. because we don’t like the  way some departments are operating, and for instance, tha t the Departmen t of State—the same thing  would be true. Give some of its functions to A, o r something else, and my feeling would be tha t you ought to take these constitutional departments and staff them right and make them righ t, and ride herd on them. T don’t think  prolif erat ing new agencies would help.Professor Lurie. I  would agree with you th at we ought to ride herd  on them and make them work, and I wouldn’t want the suggestion to pass that I have no confidence in the executive depar tments at all. I do have confidence in them, and confidence in. many of the officials who are running them. But the very fact  tha t th is legislation is before this  committee suggests to me tha t there is a lack of confidence in the hand ling of these consent judgments bv the Department of Justice, and something ought  to be done to tighten  up the procedures.What I have tried  to point out in my test imony this  morning is tha t as long as there is political  control over the  an titrust  enforcement machinery, people are going to make every at temp t to take advantage  of it and what, you have in th is proposed legislation is a means of control which can be subverted.
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Mr. Dennis. Well. I  suggest to you that any means of control can be 
subverted, and probably will be on occasion. But we have to do the 
best we can to legislate. This  legislation might well require improve
ment, bu t I  guess if I am party  to it a ll, i t is with your more general 
approach with what you say about this par ticu lar bill, that I could 
be in agreement with.

Professor Lurie. I share your concern tha t proli ferat ion of inde
pendent agencies may not be a good thing,  and I have reservations 
about some tha t have been proposed. But I  have not been satisfied with 
the ant itru st enforcement by either the Depar tment  or the Federal 
Trade Commission in recent years. I thin k thei r budgets are fa r too 
small, and although I  can’t  comment on how efficiently the Department  
of Jus tice is using its  resources, I  suspect a g reat deal more remains to 
be done by both agencies, and it is not being done.

I am concerned about this legislation because it seems tha t it will 
detract from enforcement if it takes away funds which are available 
for ant itrust enforcement and forces the Department to go into court 
and litigate subsidiary issues.

Mr. Dennis. I  see your point on that,  and I than k you.
Mr. F lowers. In the remaining 2 minutes, the counsel has some ques

tions.
Mr. F alco. Professor Lurie, is i t true that  presently the courts have 

the power to  refuse to enter consent decrees?
Professor Lurie. Yes, sir, they have that  power. I  don’t know how 

adequately it ’s exercised.
Mr. F alco. Well, the  best estimates we have had is tha t it has been 

three times in th e last 1G years, which contributes  to the  charge that  
the courts have rubber stamped consent decrees.

Professor Lurie. Yes, sir, tha t is true.
Mr. F alco. But  ref reshing your recollection on the power presently 

in the  courts  to refuse to enter consent decrees: H asn’t it always been 
held tha t refusal is not an appealable order? Why do you think, in light 
of th at precedent, th at the proposed procedures may create an appeal- 
able order contra ry to  what has been cleared and tested in the courts?

Professor  Lurie. I am not sure I follow that question. You are asking 
me why I think this may be an appealable determination on the pa rt 
of the court ?

Mr. F alco. Yes.
Professor Lurie. I suppose because of the way the legislation is 

framed and what has prompted its enactment, i f it is enacted, and the. 
required determination tha t the consent judgment is in the public in
terest. This bill says the court “shal l” determine tha t entry of the 
judgment is in the public interest, as determined by law. And then 
the court is directed to consider some things. I know the language says 
“may,” but I  suspect t ha t the  courts  are  likely to read th at as “shal l.”

Mr. F alco. Based on your experience as a Government tri al attorney 
and relat ing back to your discussion about the resources at the Justi ce 
Depar tment, wouldn’t all tha t would happen be that  the tri al staff 
alreadv assigned to an action would have to spend more of its time with  
the issues rather  than adding  a flock of new personnel to  comply wi th 
proposed procedures ?

Professor Lurie. Right. I  think  tha t is true.
Mr. F alco. Tha nk you.
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Mr. F lowers. We will go on and extend the time for Mr. Polk.
Mr. P olk. Professor Lurie, T am wondering if under  current  p rac

tices, the Department of Justi ce could settle a proposed lawsuit by private contract  ?
Professor Lurie. Well, isn’t tha t in effect what the consent judgments are at the present time?
Mr. P olk. Even afte r the adoption of the bill, a lawsuit could be cut short by pr ivate  contrac t, a priva te contract which would no t be filed with the court.
Professor Lurie. T see your point.
Mr. Polk. Wouldn 't this bill foster  that kind of practice ?
Do you find i t implied in this  legislation, a denial of the Dep artment’s right to cont ract ?
Professor Lurie. I t’s certa inly an arguable point, T wouldn’t want to go out a limb and say yes or no, but I think  that litiga tion would be bound to flow from the entry  of a contract  of tha t type by the parties.Mr. P olk. I appreciate  your candor.
Mr. F lowers. Thank you. Professor Lurie.
[The prepared statement of Professor Lurie fo llows:]

Statem ent of Prof. Howard R. Lttrie, School of Law , Villanova 
University

My n ame is Howard R. Lurie , and I am a Professo r of Law at  the School of Law of Villanova University  in Villanova, Pennsylvan ia. My primary teach ing responsib ilitie s are  in the  are as of an ti trus t and trade  regulation . I have  been on the  Villanova Law Fac ulty since September 1908. Pri or to th at  time I served as a tr ia l atto rney with the  Federa l Trade  Commission in the Division of General Tra de Re strain ts of the Bureau  of Restrain t of Trade.
I adm it having a  st rong  bias in f avor of sound an tit ru st  legislation  and vigorous enforcement of the  law. I am not convinced that, we a re enjoy ing the benefits of either at  the present time. I am. there fore , somewhat amb ivale nt toward II.R. 9203 and S. 782. I sha re the concern which prompts this  proposed legislat ion, and believe th at  some of the  provisions could he of gre at value. However, in my opinion it  is inadequate to deal with the  real  problem, and if my w orst fea rs are  realized, may actually be coun terproductive. Allow me to elaborate.This  legisla tion, in addition  to amending the  Expediting Act and increasing  the  penalty for  violations of the Sherm an Act, would reform the Jus tice Depar tment  consen t decree procedure by opening to public scrutin y and comment the Jus tice Depar tme nt’s decision to term ina te an an tit ru st  proceeding by ent ry of a consent  judgm ent.
As a condition precedent to the ent ry of any consent judgmen t proposed by the Jus tice D epar tmen t, the bill would require :
(1) the publication in the Federal  Reg iste r (a ) of the  term s of the  proposed consent jud gm ent ; (b) any wr itte n comments relatin g to it : (c) Departm ent of Jus tice responses to those comm ents;  and (d) a sta tem ent  describing the public impact of the  consent judg men t;
(2) the filing with the  court of (a ) all contacts  by a defend ant  with  government officials relevan t to the consent  judgment ; and (b) copies of such “materia ls and documents which the  U nited Sta tes  considered determ ina tive in formulati ng the proposed consent ju dgm ent” : and
(3) a judicia l decision th at  the  e ntry of the  consent judg men t is in the  public interest .
This  proposed  legislation,  if effective, should insure  th at  any consen t judgment ente red in any Jus tice Depar tment an tit ru st  case will be in the public inte res t. My fe ar  is t ha t the legislation will not be effective in insu ring  adeq uate  an tit ru st  enforcement on the  pa rt of the  Jus tice Department. I see the  enac tment of thi s legis lation as an expression  of a lack of confidence on the pa rt of the  Congress in the  enforcement of the  a nt itr us t laws  by the Dep artm ent  of Justice, especially  in the  entry of some consent judgments.  Th at lack  of confidence is enti rely  justified. However, in an effor t to open to public  view the disposit ion of consen t judgments,  and, thus , ins ure  t ha t they  are in the public  inte res t, this
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legisla tio n may  in fa ct  fu rt her  conc eal from pub lic  view  term inat ions  not  in th e 
public in te re st  of an ti tr ust  pro ceedings by the Dep ar tm en t of Justi ce .

Th ere is li tt le  in th is  pro pos ed leg isl ati on  with  rega rd  to con sen t jud gm en ts 
th a t could no t be acco mplished by the  J us tic e Dep ar tm en t on its  o wn if  i t wa nte d 
to  do so. The justi fic ati on  for th e leg isla tion, the refore , mus t be th a t it  bri ngs 
ab ou t or  ins ures  a re su lt th at wou ld no t oth erwi se  obtain. In othe r words,  th is  
bill  ass um es th a t the Ju st ice Dep ar tm en t wil l ac t dif fer en tly  with  the leg islation  
th an  with ou t it, and th a t the  change wil l be in the pub lic in te rest.  Assuming, 
the refore , th a t the  Ju st ice Dep ar tm en t’s se ttlem en t of some an ti tr ust  cases ha s 
no t been  in the pub lic in te rest,  the quest ion  is whe ther  th is  leg isl ati on  will be an  
effect ive  reme dy. If  the fa ilur e on th e part  of th e Ju st ice De pa rtm en t is due to  
me re neglect or inco mpetence, the leg isl ati on  may  be an  effectiv e remedy. If,  on 
th e othe r han d, th e ineffec tive  se ttlem en t is de lib era te,  th is  leg isl ati on  may  
ex ac erba te  th e sit ua tio n.  Ta ke  a hypo the tic al si tu at io n:  A Ju st ice Departm en t 
an ti tr ust  inve stiga tio n is the  ta rg et  of improper  influence by co rporate  officers 
upon high gov ern me nt officials. The re su lt tod ay  might well be a con sen t judg 
me nt th at  pro vid es some, albe it ina dequate , rel ief . Bu t the  ex istence of the  an ti 
tr u st  inve stiga tio n an d it s se ttl em en t become m at te rs  of public  record  an d may  
become th e subje ct of pub lic an d Congress ional cr iti cis m and scrut iny . If  the  
propos ed leg isl ati on  becom es law , impro per eff ort s to cu rtai l or em asc ula te an  
an ti tr ust  p roce eding, to be effec tive,  mu st come a t an  ea rly  or  p rec om pla int  sta ge  
and re su lt in the  term inat ion of the inv estig ati on  ra th er th an  th e iss uance of a 
comp laint an d se ttl em en t by con sen t jud gm ent. From  th e sta nd po in t of an an ti 
tr u st  v iolato r, the refore,  th is leg isl ati on  places  a pre mi um  on at tem pt ing to  in te r
fe re  with  or sque lch an  inv es tig ati on  a t the ea rl ie st  possible  stage.  (Even should  
these eff ort s on the par t of a violator  prove unsuc ces sfu l, th is  leg isl ati on  as  cu r
rent ly  dr af ted wou ld no t requ ire  th ei r dis closure, since th e only  com mu nic ations 
th at need be disc losed ar e tho se “con cerning or re le va nt  to the  prop osed  con sen t 
judg men t.” (Emph asis a dded .)

Any com munic ations  pr io r to th e fo rm ulati on  of th e propose d conse nt judg 
me nt are , arg uably , exe mpt from disc losu re. Such ea rly  in te rfer en ce  may also 
be more ser iou s since it  may prev en t the in iti at io n of. or cause th e ea rly te rm in a
tio n of an inv es tig ati on  p rior  to th e tim e th at a vio lat ion  of the law , as  e vid enc ed 
by th e inve stiga tiv e file, is ev iden t or establ ished.  Such fa ilur es  to in ve st ig at e 
fu rthe r,  if  quest ioned,  can  fre qu en tly  be jus tif ied  on the gro un ds  th a t th e in 
ve sti ga tio n ha d fa ile d to produce  suffic ient evid ence of a viola tio n of law to w ar 
ra n t f ur th er  investiga tio n.

I t ha s been  sa id th a t over 80% of all  an ti tr ust  cases ar e se ttl ed  by con sent,  
an d th at  the  consen t process enab les  t he  J us tic e Dep ar tm en t to c onserve its  vi ta l 
resour ces . Th is leg isl ati on  ma y no t be desir ab le if  it  in fa ct  de ters  th e en try 
in good fa ith of con sen t jud gm ents.  It  is en tir ely pos sible th a t th is  leg isl at ion 
will de te r or preven t the Ju st ice De pa rtm en t in some, and de fend an ts in ot he r 
cases fro m se ttl ing dis pu tes  by consen t, even in good fa ith . Le t us  ex am ine  th e 
pos sib le de te rren t effect upon the Ju st ice Dep ar tm en t firs t.

Th e bill  req uir es th a t bef ore  en te rin g any con sen t judg me nt proposed by th e 
Ju st ic e De partm ent, “th e co ur t sha ll de ter mine  th a t en try of th at judg me nt is 
in th e pub lic  in te re st .” An adve rse  de term inati on  is ei th er  appe ala ble  or  it  is 
not. Tf it  is. the gov ernment mu st eng age  in lit igat ion over whe ther  it can di s
pose of a case with ou t lit igat ion.  I f  it isn ’t app eal able, th e gover nm ent may ha ve  
to  lit ig at e a case wh ich  from th e sta nd po in t of a wise al lo ca ti on  of resources 
may  not be jus tifi ed.  T’nd er th e proi>osed leg isl ati on  the governme nt’s all ocati on  
of it s resour ces  is irr elev an t to a decision to se ttl e by consent, an d need no t (p er 
ha ps  even may  no t) be con sidere d by the co ur t in it s de term inati on . Argua bly , a 
no n-pa rty  could cha llenge th e co ur t's  de term inati on  to en te r the consent dec ree  
if  based upon  such a co ns ide ratio n.)  Th e gover nm ent may , therefore,  forego  
br inging  some wea k (e ith er  factua lly  or lega lly ), bu t legi tim ate cas es if  only  
par ti al  re lie f can  be ob tained by consen t. Th us  inste ad  of  pa rt ia l re lie f ther e 
ma y be none.

I am also con cerned  abou t th e effec t th a t sub sec tions (e)  and (f ) of th is  bill  
might, have  in pro ducin g lit igat ion th at could  enc roach upon th e Ju st ice D ep ar t
men t’s re sou rce s an d del ay th e se ttl em en t of case s. Subsectio n (e ) wh ich  requ ire s 
th e cour t to de ter mi ne  th at  the en try  of th e consent jud gm ent is in the public 
in te re st  could pu t th e cour t in the role  of a devil ’s a dvocate  ag ai ns t the  de fend 
an ts  an d the Depar tm en t of Ju st ice.  I quest ion  whe th er  th e co ur t can  ma ke  th e 
de term inat ion requ ire d un de r sub sec tion (e ) w ith ou t re so rt in g to some of th e 
procedures  of sub sec tion  ( f) , such ns appo intm en t of a special  mas te r or au 
thor iz ing int erventi on , and wonde r if  its  fa ilur e to  do so prov ide s in te re sted



pe rs on s a ba si s fo r ch al le ng in g th e  en tr y  of the co ns en t ju d g m en t Cer ta in ly , su ff ic ient  li ti gati on  to  reso lve th e do ub ts  is  bound to  ar is e.
An a n ti tr u s t de fe nd an t m ig ht  like wise ob ject  to  co ns en ting  to  a ju dg m en t if  th is  bil l become s la w  in  it s pre se nt form . One  of  th e m aj or re as on s th a t de fe nd an ts  ha ve  been  w ill in g to  co ns en t to  a ju dgm en t again st  th em  has been  th e pr ote ct io n af fo rd ed  by § 5 (a )  of  th e  Clayt on  Ac t wh ich  de ni es  p ri m a fa ci e eff ect in su bs eq ue nt  tr eb le  da m ag e ac tion s to  co ns en t judg m en ts . Su bs ec tio n (h ) of  th is  bil l p u rp o rt s to  re ta in  th a t pro te ct io n.  I su bm it,  ho wev er , th a t th e  pro te ct io n of  su bs ec tio n (h ) is inef fect ive.  Su bs ec tio n (b ) prov ides  in p a r t:

“C opies  of  th e prop os ed  co ns en t ju dg m en t an d su ch  o th er m at er ia l#  an d do cu men t#  w hic h th e Uni ted S ta te s co ns idered  det er m in ati ve  in  fo rm ula ting th e prop osed  co ns en t ju dgm ent sh al l al so  be mad e avai la ble  to  mem be rs  of  t he  p ub lic a t th e  d is tr ic t co urt  b efor e which  th e  pr oc ee di ng  is  pe nd ing and in su ch  o th er d is tr ic ts  as  th e co urt  may  su bs eq ue nt ly  d ir ect. ” (E m ph as is  ad de d. )
T his  la ng uag e could  re quir e th e pr od uc tion  of  th e  en ti re  in ve st ig at iv e file. W he n S. 782 w as  be ing co ns id ered  by th e  Se na te , A ss is ta nt A tto rn ey  Gen eral  Tho m as  E.  K auper in  a le tt e r to  S enato r Ja v it s  ob jec ted to  th is  la ng ua ge  an d it  w as  am en de d.  K auper’s ob jec tio n w as  di re ct ed  a t  hav in g to  pr od uc e th os e go ve rn m en t do cu men ts  wh ich  “m ay  be  co ns idered  in  one way  o r ano th er to  ha ve  en te re d in to  th e  de te rm in at io n of  th e  go ve rn m en t to  en te r th e  se tt le m en t, an d th er eb y wo uld be ‘de te rm in at iv e. ’ ”  Thu s,  S. 782 w as  am en de d to  ex em pt  from  dis cl os ur e m ate ri a ls  an d do cu men ts  pro te ct ed  by § 55 2( b)  (4 ) an d (5 ) of  th e Fre ed om  of  In fo rm at io n Ac t of  T it le  5 of  th e U ni ted S ta te s Cod e.1 Not  ex em pted  by th e  Sen at e am en dm en t wa s m ate ri a l cove red  by § 5 52 (b ) (7 ) wh ich  re la te s to  “i nves tigat ory  files comp iled fo r la w  en fo rc em en t pu rp os es .” 2 I su gg es t th a t su bs ec tio n (b ) cove rs more th an  sim ply th os e m at er ia ls  an d do cu men ts  wh ich  w er e re le va nt  to  th e  go ve rn m en t's  de cis ion to  se tt le  th e ca se  by co nsen t, but co ve rs  in ad di tion  thos e wh ich  w er e re le van t to  th e fo rm ula tion of  th e co ns en t ju dg m en t. In  ot her  wo rds, th e bil l ca lls fo r th e  di sc lo su re  of  th os e m ate ri a ls  an d do cu m en ts  wh ich  w er e re le van t to  th e  re lief , an d th a t of  n ec es si ty  in clud es  th os e m ate ri a ls  an d do cu men ts  which  go to  es ta bli sh  or  prov e th e  vi ol at io n of  law . I su sp ec t th a t a n ti tr u s t def en da nts  a re  go ing  to  be ve ry  re lu c ta n t to  al low dis cl os ur e of  such  m at er ia ls  an d do cu men ts . T heir  va lu e to tr eb le  da m ag e pla in ti ff s is  obvio us . I f  th e ev iden ce  ca n be ob ta in ed  a t li tt le  or no cost,  th e  unav ai la bil it y  o f pr im a fa ci e eff ect of  a co ns en t ju dg m en t is insign ifi ca nt . Of  co urse , th is  pro vi sion  could  be am en de d to  ex em pt  m att e r pr ot ec ted by para g ra ph  (7 ) as  we ll as  para g ra phs (4 ) an d (5 ),  but th a t wo uld  em as cu la te  th e  prov is ion.  W ithout e it h e r th e  go ve rn m en t’s th in kin g or th e  go ve rn m en t’s ev iden ce , ho w ca n one det erm in e w het her  the  s et tl em en t i s in th e pu bl ic  in te re st ?
P le as e unders ta nd  th a t,  co n tr ary  to  ho w my test im on y may  soun d.  I su pport  th e  re quir ed  di sc lo su re  of  th e in ves tigat iv e file in co ns en t ju dgm en t cases . Li ke wise . T be lie ve  th a t § 5 (a ) of  th e  Clayt on  Act sh ou ld  be am en de d so th a t ju dgm en ts  in  c rim in al  a n ti tr u s t ca ses w her e th e  d ef en dan t pl ea ds  n olo  con tend er e w ill  no t be  de nied  pr im a fa ci e eff ec t in  su bs eq ue nt  tr eb le  da m ag e ac tion s.  The  a bi li ty  of a def endant to  pl ea d no lo co nt en de re  an d av oid prim a fa ci e ef fect is, a t th e  pre se n t tim e,  a trem en do us  esca pe  hat ch  fo r co rp ora te  cr im in al s.  By  co ns en tin g in  a civ il ca se  an d ple ad in g no lo in a co mpa nion  cr im in al  ac tion , a  defe ndan t m ay  em er ge  from  an  a n ti tr u s t vio la tion  w ith  no mor e th an  a sl ap  on th e w ri s t and an  ad m on iti on  to  “go an d sin no  more.” As a pra ct ic al  m att er,  w ithout th e advanta ge of  th e  pri m a fa ci e ef fect  of  a p ri o r go ve rn m en t ju dg m en t, som e p ri v a te  da m ag e ac tio ns  may  ne ver  be  br ou gh t. In ju re d  p art ie s are  th us de ni ed  co mpe ns at io n,  an d def en da nts  a re  pe rm it te d to  keep  th e ir  ill  go tte n ga ins.  Shi el di ng  de fe nd an ts  from  th e  on ly  ef fecti ve  mea ns  som e in ju re d  part ie s may  ha ve  to  re co ve r fo r th e ir  in ju ri es is un like ly  to  ha ve  a sign if ic an t de te rr en t eff ec t. F urt her m ore , co m pe tit or s may  hav e been so se riou sly in ju re d  th a t competi ti on  it se lf  may  be  per m an en tly im pa ired . U nt il ob ed ien ce  to  th e la w  is  less  co st ly  to  po te nt ia l vio la to rs  th an  dis ob ed ien ce , th e la tt e r  is  like ly  to  flo ur ish .At  th e  outs et  of  my test im on y T su gg es ted th a t T was  in  co mplete  ag re em en t w ith  th e  co nc ern which  pr om pt s th is  prop os ed  legi sl at io n,  b u t th a t I co ns idered

1 T7.S.C. 5 552(b ).  T ip s se cti on  does  no t ap pl y to  m att e rs  th a t  a re  » * ♦ (4 ) tr ad e  se cr et s an d co mmercia l or  fina nc ia l In fo rm at io n ob ta ined  fro m a pe rs on  an d pr iv ile ge d or  con fi den ti a l; (5 ) in te r-ag en cy  or in tr a- ag en cy  m em or an du m s or  le tt e rs  which  wo uld  no t be av ai la ble  by  law to  a part y  o th er  th an  an  ag en cy  in  li ti ga ti on  w ith th e  ag en cy ; •  •  •.2 (71 in ves tigat ory  files com piled fo r law  en fo rc em en t pu rp os es  ex ce pt  to  th e  ex te n t av ai la ble  b y law  t o  a  part y  o th er  t h an  a n  ag en cy  ; •  •
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it  in ad eq ua te  to  d ea l w ith  th e re al  prob lem. Con se nt  se tt le m en ts  which  a re  n ot in  
th e  pu bl ic  in te re st  a re  bu t a  symptom  of  th e mor e se riou s prob lem. T her e is a 
la ck  of confi dence in  th e  han dl in g of  a n ti tr u s t ca se s by th e D epar tm en t of Ju s 
tic e. W itho ut  su gg es tin g th a t th e  D ep ar tm en t is co rr up t or  ro tt en  to  th e co re  
(n eit her of  wh ich  it  i s ) , one ca n su gg es t th a t it  i s no t fr ee  f ro m i m pro per  poli ti ca l 
inf lue nce. We ha ve w itn es se d at te m pts , so meti mes  su cc es sful , on th e p a rt  of  co r
pora te  a n ti tr u s t v io la to rs  to  influ en ce  th e  ou tco me of  a n ti tr u s t pr oc ee di ng s by 
reac hi ng  high  go ve rn m en t officials. So long  as  th e en fo rc em en t of  th e  a n ti tr u s t 
la w s is under  th e d ir ec t co nt ro l of  po li tica lly co nc erne d officia ls, th e danger of  
im pr op er  in flu en ce  ex is ts . The  so lu tion  to  th e prob lem is  to  re nder  im po ssi ble, or 
a t th e ve ry  le ast  mor e dif ficult , th e  abil it y  of  pol it ic ia ns  to  im pr op er ly  in flu en ce  
th e  a n ti tr u s t en fo rc em en t m ac hi ne ry . I su bm it th a t th is  c an  be st  be ac co m pl ishe d 
by ve st in g al l go ve rn m en ta l a n ti tr u s t re sp on sibi li ty  in  a sing le  go ve rn m en t ag en 
cy as  in de pe nd en t of  po li tica l co nt ro l as a re pre se nta tive de moc racy  ca n per m it . 
Su ch  an  ag en cy  sh ou ld  be  ab le  to  su bm it it s  ow n bu dg et  to  th e Co ng res s, en fo rc e 
it s  ow n su bp en as  in  th e  co ur ts , and ta ke  it s own ca se s to  th e Su pr em e C ou rt  
w ithout go ing  to  th e So lici to r Gen eral . On ly when th e a n ti tr u s t en fo rc em en t 
m ac hi ne ry  is  fr ee  to  oper at e in  th e pu bl ic  in te re st  ca n we  be co nf iden t th a t th e 
ou tco me of  i ts  p ro ce ed in gs  wi ll be als o.

I th ank  you  f o r t h e  o pp ortuni ty  to  p re se nt m y vie ws .
Mr. F lowers. The subcommittee will meet again at  10 o’clock tomor

row morning, and the hearing is adjourned.
[Whereupon, at 12:02 p.m. the subcommittee recessed, to reconvene 

at 10 a.m. on Thursday, Sept. 27,1973.]





CONSE NT DECR EE RIL LS
TH U R SD A Y , SE P T E M B E R  27 , 19 73

House of Representatives,
Subcommittee on Monopolies and Commercial Law

of the Committee on the J udiciary,
Washin gto n, D.G.

The subcommittee met at 10:05 a.m., pursuant to call, in room 2141, 
Rayburn House Ofliee Building, lion , Peter W. Rodino, Jr. [chai r
man] presiding.

Present: Representat ives Rodino, Brooks, Seiberling, Jordan , 
Hutchinson,  McClory, and Dennis.

Also present: James F. Falco, counsel, and Franklin G. Polk, asso
ciate counsel.

Chairman Rodino. We will resume our hear ings on H.R. 0*203, H.R. 
9947, and S. 782.

We a re delighted to have this morning as our distinguished panel 
of witnesses the former Chairman of the F TC, Mr. Miles Ki rkpa trick , 
Mr. Victor  11. Kramer of the Institute for Public Interest Representa
tion, Georgetown Univers ity Law Center, and Mr. George I). Reycraft, 
Cadwalader,  Wickersham & Taft.

I would assume tha t each of you, having a prepared statement, 
might want to at least summarize your statements, and then 'be ready 
for some questioning. I would hope that  the summary might he such 
tha t we might lie able to move along so tha t we will lie able to put some 
questions to you. And each of you may feel free to respond to any 
of the questions asked. We hope that that  would be agreeable.

Mr. Kirkpatrick. Entirely , Mr. Chairman.
Chairman Rodino. You may proceed.

TESTIMONY OP PANEL CONSISTING OF HON. MILES W. KIR KPAT
RICK, VICTOR H. KRAMER, ESQ., AND GEORGE D. REYCRAFT,
ESQ.
Air. K irkpatrick. It  is a privilege to be here. I shall do my best to 

summarize my statement—it is on its way here and is being duplicated 
at  th is point—so as not to impose on the time of the subcommittee.

It  is a privilege to appear th is morning in response to the invi tation, 
sir. I should note, as you have, that I was Chairman of the Federa l 
Trade Commission from September of 1970 to February of 1973. 
However, I am now engaged in the private practice of law. and I should 
make it clear th at I may represent clients th at may be affected by the  
provisions of the bill, and I want to draw that  to  the attention of the 
subcommittee since they should be aware of that  in evaluating my 
remarks.

G39 )
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Th e leg islation  t hat  i s b efo re the  c omm ittee  w ould mo dif y the an ti tr ust  laws i n three  m ajor  respect s. F ir st , t he  bi ll wou ld establ ish  a new set  o f procedures and cr ite ria  r elat ing to the ne go tia tio n an d en try  by th e court s of  consen t d ecree s in an ti trus t cases. Second, th e bill would  su bs tant ia lly  increase  cri mina l penaltie s fo r Sh erm an  Act vio lations . Thi rd , it  wo uld amend  th e E xp ed it in g Ac t so as to prov ide  f or  review by t he  courts  of appeal  other th an  in exceptio nal  sit ua tions .Because the las t two sect ions  of the bil l have been the sub jec t of  previou s leg isla tive  proposa ls and  hav e alr eady  been the sub jec t of broa d and informe d comment, I  wou ld like  firs t to ou tline  my views on those two a mendm ents quite  b riefly . I  will  the n com ment upon the  fir st p ar t of  the b ill,  section 2, in  som ewh at gr ea te r de tai l.Th e fines which are  pro posed in the  bill are  $100,000 in the  case of individu als  and $500,000 in the case of  corporat ion s. Th ere  has been wide agr eem ent  th at  t he  p res en t level of  fines, $50,000 both fo r corpo ra tio ns  and ind ivi duals , does not pe rfo rm  the office of a sufficient de te rren t. W ith  th at  proposi tion I am in agreem ent . Viola tions of  the  an ti tr ust  laws are  criminal act s fr au ght wi th  very dama ging  consequences to the pub lic int ere st.  Of  course, a $100,000 fine ag ain st an individu al  may  be un war ranted  in ma ny sit ua tio ns , bu t th at  amoun t is set as a maximum and wou ld undoubted ly be imposed  by the  c ourts  only in s itu ati ons where the serious  and fla gran t cha racter  of  the v iolation a nd  the affluence of the ind ivi du al might  war ra nt  it.Th e $500,000 fine proposed as a maxim um to co rporate  vio lat ion s seems to meet wide  accepta nce , whi ch I  sha re. Suc h amoun t, as a maxim um , is not unreasona ble .

W ith  resp ect  to  th e amend ments  in  th e h ill to the Exp ed iti ng  Act,  I  have  n othing  to  say e xcept to  voice my e nth us ias tic  app rova l. I t seems to  me th at  th e E xp ed iti ng  Act, in its pre sen t form,  has  lo ng since been demo nstra ted  to be an ana chronism. As the  Senat e com mit tee repo rt observe d, in 1903 the  Sherm an Act was rel ati ve ly new an d was an alm ost un tri ed  method  of re st ra in in g com binatio ns and tru sts . As the  Senate commit tee repo rt also noted, there was app reh ension th at  the rec ently  created system of  court s of  appeal,  because of  th ei r unfa m ili ar ity with the new law and because of  the addit ion al tim e req uir ed by thei r procedures, wou ld delay  a nd  fr us trat e the  e ffor ts of Congres s to con trol  monopolies. These con sidera tions hav e been, I  believe , sw ept  asid e by the  course of  time, an d what has become clear is the de sir abi lit y,  except in very ra re  cases, of ha ving  t he  eno rmo us records and  mul tip lic ity  of  issues t hat  ma ke u p t he bulk o f a nt it ru st  cases unw oun d and refined by  the  cou rts  of ap peal.
Now I wou ld like  to tu rn  to section 2 of the bi ll,  sir . My  wr itt en  sta tem en t is  more e xten sive  on th is  point  th an  I  w ill sta te  a t th is  tim e.Ch air man  Rodino. I would like  to  rem ind  you, as I hav e alr eady  sug ges ted , th at  the  sta tem ents will  be inc lud ed in the rec ord  in th ei r en tir ety .
Mr.  K irkpatrick. Yes. Very  wel l, sir.
Now, tu rn in g to  section 2 of  the bil l. I  will  no t at tem pt  to sum marize , since t ha t is done in my  state me nt,  th e p rov isio ns as I  see the m in se ction  2 of th e bill .
A t th e out set  of my discussion,  s ir, I  wish t o sta te th a t I  am wholehe ar tedly in fav or  of  the purposes, as I  un de rst an d those purposes, which  underlie section 2 of  th e pro posed  leg isla tion.
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To  th e e xten t t hat t he  int eg ri ty  o f l aw enforcement  t hrou gh  cons ent  
judgme nts  is brou gh t int o question th ro ug h negotia tions  con duc ted  
behin d closed doo rs, I,  fo r one, am ce rta inly  in fav or  of opening  the  
doo rs and kee ping the m open . Thus, I  believe th at  it is a reasonable 
req uir em ent th at  all  con tac ts made wi th the  Un ite d State s, except  
those made by or  before  counsel of record  in negotia tion session,  
sho uld  be describ ed and be made availabl e fo r pub lic scr uti ny . Th ere  
may be some que stio n as to  the prec ise breadth of th at  req uir em ent, 
but  I will no t discuss th at  now. It  seems to me to be a sma ll mat ter , 
an d I wou ld whole heartedly,  as I say , ap pro ve  th at par t of  the 
leg isla tion.

I  am in favo r also  of  filing an d publi ca tion fo r pub lic comment 
of the  proposed consent ju dg en t fo r an ap pr op riate period pr io r to 
its  proposed e ffect ive date. I un de rst an d th at  a lready to be the pra ctice 
of  the  Dep ar tm en t of Justi ce , and ce rta in ly , it is the  pra cti ce  of the  
Fe de ra l Tra de  Com miss ion. Bo th the Dep ar tm en t of Ju sti ce  and the  
Fe de ra l Tra de  Com mission  review with care comments received as 
a resu lt of  t he  publi ca tio n of proposed consent ord ers , and both ag en 
cies have, fro m tim e to time, modified  proposed ord ers  in the lig ht  
of  c omm ents  received.

The pro blems wi th the pro vis ions of  the presen t bil l, and  it  may  
well be th at  the  pur poses  t o be achieved  outwe igh  the  difficulties that  
I  perceive  and will sketch, aris e out  of  wh at I foresee to be the  ob
stac les th at  will be faced by the Un ite d State s in respect to  the  proc e
dures  and cr iter ia  to  be followed by the co ur t in rea ch ing  a de te r
mi nation th at  the  public  in ter es t is, o r is not,  sat isfied by the proposed 
decree.

Let me desc ribe  two  dilemmas th a t occu r to me as possibly cre ated 
by t he  proce dures o f th e bil l.

Le t me assum e, fo r the momen t, th at  a pro posed consent judg men t 
has , unde r the pro ced ure s con tem pla ted  by the  bill , been made public 
an d th at  the pro posed consent  judg men t diff ers  in ways th at ap pe ar  
to  be mate ria l from the rel ief  sought in t he  co mp lai nt which insti tu ted 
the lit iga tio n.  Pa renthe tic al ly , Mr.  Ch air man , I would guess th at  in 
the vast majo rity of  the cases whe re th e proposed judg men t is fo ur 
squ are  wi th the  rel ief  sought in the  comp laint,  the  pro ced ures wou ld 
be rou tine and wou ld give  rise to lit tle comm ent or  con trover sy.  Tha t 
may no t be so, however,  when  the  rel ief  a fforded  b y the consent  ju dg 
me nt is in some way mate ria lly  dif fer en t fro m th at  specif ied in the  
comp laint,  or, if  no t specified in the comp laint,  mater ia lly  dif ferent  
fro m th at  u sually flowing from  t he  ch arac te r o f the vio lat ion s a lleged.

I t  seems to me that , two  con sidera tions,  among  oth ers , may prom pt  
th e filing of  a proposed consent  j ud gm en t, signif icantly di ffe ren t f rom  
th at  or ig inal ly  claimed . One  such con sidera tion would be the  po st
comp lai nt rea liz ati on , by the  A nti trust  Div isio n, th at  there are  cer
ta in  aspect s of its  case th at  do not  ha ve th e s tre ng ths that  were ini tia lly  
believed  to be pre sen t. Tha t rea liz ati on  could come throug h pr et rial  
discovery or  a ft er  t he  p ar tia l tr ia l of  the  case  itself .

An othe r considerat ion  which I  wo uld like  to di scuss, s ir, w hich m igh t 
pr om pt  th e U ni ted State s to  acc ept  re lie f dif ferent  f rom  th at  orig inal ly  
sought,  wou ld be the conclusion th at the re lie f in the  s ett lem ent  pro f
fer ed  was  adequa te, altho ug h p erha ps  not as com plete as th at  orig inal ly  
specif ied in  the  co mp laint,  and  the  p rosecu tor ’s d eterminat ion in those 
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circumstances tha t the case should be settled, and manpower be thereby released for law enforcement purposes elsewhere.
The determination to be made in both situat ions which I have described, has tradi tionally been th at of the  prosecutor. Where a case has developed weaknesses not clearly perceived a t the time the compla int was filed, the dilemma that  would be faced by the prosecutor, it  seems to me, under this  bill is a very real one. If  he is to present the *consent judgment with candor for the  court ’s determination of its f ulfillment of public in terest, he may have no choice but to acknowledge to the court tha t the case’s underpinnings are infected with an infirmity, and thus give aid  and comfort to the defendant should the pro ffered judgment be rejected by the court and the case thereafter be tried.
Even more difficult to present to the court are the questions r ising out of the prosecutorial discretion which of necessity res ts with the Department of Justice. Again, let me make an assumption. Assume that  the complaint involves a routine violation of the ant itrust law, but one which would involve a long and arduous tria l to prove, and assume tha t the consent judgment is only in minor ways less comprehensive than the relief specified in the complaint. It  seems to me th at proper law enforcement with limited manpower resources, and tha t is always a problem, requires the prosecutor sometimes to reach the conclusion tha t nine-tenths of a loaf here and the release of his resources to enforce the law elsewhere is worth more than the whole loaf which might tie down 5,10, or 15 lawyers for many months.
I do not see how the assignment of resources over the  spectrum of law enforcement requirements, a judgmental process which peculiarly belongs to the prosecutor  with his direct concern with the  management and allocation of his law enforcement capabilities, can or should be determined by the court. To get a judicial review of the budgeting, policy-planning, and personnel problems tha t might prompt a particu lar proposed consent judgment which might require a public disclosure of  the  ongoing investigations and proposed new prosecutions, tha t would be enti rely improper and unwise. Moreover, since it  u ltimately is a judgmenta l question involving the priori ties of law enforcement among a great  many variables, I doubt tha t the court would or should be deemed to have competence in th at area which is essentially not a judicial bu t an executive matter.
Now may I by way of footnote, note that by far the major part of the prosecutor’s discretion is left  untouched by the proposed legislation.Thus, all the decisions as to which investigation to open, which to close, which case to bring,  and whether a civil or criminal action, or  both, are le ft completely to the  prosecutorial discretion. Th at may not,I note, be illogical in relation to the purposes of the bill since once a mat ter has progressed to the complaint stage, a public position has been taken, and unexplained changes in tha t position, although  entire ly proper, may prompt public dist rust.
I do not  know where I personally come out on these questions I have posed. I know t ha t in the great bulk of the cases, the inquiry to be made by the courts in to the merits of the  consent judgment would be- in al l likelihood largely  routine. In those cases, the legislation would pose neither great difficulties nor, on the other hand, would the legislation  in th at respect perform any particularly  useful office. I  speak here
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of section 2, of course, I  am concerned with the cases that would 
involve a court’s extensive inquirv into the merits of a consent judg
ment; in those cases, the na ture of the  prosecutor’s problems might be 
such as to force a trial where a consent judgment would serve the 
public interest.

Perhaps , as I suggested earl ier, the  opening up of the consent judg- 
4 ment process to  the public view is important enough such tha t the

considerations tha t I have suggested shrink into comparative insig
nificance.

Finally, Mr. Chairm an, I have one last comment. T hat  portion of
* section 2, part icularly  section (e) (2 ), which deals with the considera

tion to be given by the court to “individuals alleging specific in jury  
from violations set fo rth  in the complaint,” may, it seems to me, sta rt 
a fresh legal ba ttle over a point that seems to have been decided. As Mr. 
Wilson of the An titr ust  Division testified last week before this com
mittee, the law is pre tty  well settled tha t the courts will not require 
that a consent judgment contain an admission of liability on the part 
of the defe ndan t; such admission would, of  course, Ire of great advan
tage to potential  treble damage plaintiffs w’ho may seek to sue the 
defendant upon the grounds of the law violations alleged in the com
plaint.

The Antitru st Division’s view of this has been, as I  understand it, 
tha t if  admissions of liability are required by the courts to be imbedded 
in consent decrees, the consent decree route would be largely foreclosed. 
The Division's proposition, and I give i t considerable heed, is that any 
defendant who believes he has the remotest chance of winning  the law
suit would, in the climate of these times, insist upon litig atin g rath er 
than  agree to any admission of liability. Since the great bulk of the 
cases brought  by the Antitrust Division are disposed of by the consent 
decree procedure, this  would be a grievous blow’ to law’ enforcement.

With that in mind, I  ask myself if it is wise to include the language 
relat ing to individuals alleging specific injury in this bill. It  settles 
nothing,  it seems to me, and would create a battleground for many 

•» years in the future. I think tha t the language  used will give rise to
the argument, perhaps persuasive in some instances, to some judges, 
tha t Congress meant to open up what now appears to be well-settled 
law and to invite the courts to reject a consent decree which gives no

• aid to treble damage plaintiffs.
Again, sir, I express no view on the  matte r, b ut T believe that  the 

Antitru st Division’s view should he carefully considered. After all, 
treble damage plaintif fs in this day and age have littl e difficulty in 
finding high-caliber lawyers. In those circumstances, I am inclined 
to doubt that  law enforcement by the Government should languish fo r 
the purely priva te purposes of those who are c learly willing and able 
to bring their  own lawsuits.

Thank you for the opportu nity of appearing here today.
[The prepa red statement of Hon. Miles W. Kirkpatrick follow’s:] 

Statement of Miles W. Kirkpatrick

I t is a privi lege to appea r here thi s morn ing in response to the  inv ita tion of 
th is  Subcommittee to give you my view’s on the  proposed “Anti trust Procedures 
and  Penalties Act”. I w’as Chairman of the  Fed era l Tra de Commission from 
September, 1970 to Feb ruary, 1973. However, I am now engaged in the  pr iva te 
practic e of law, and I should make  it clear th at  I may now or in the  fu ture  
represent  clien ts who might be affected  by the provis ions of the  Bill  which thi s
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Subcommittee is considering thi s morning. Although I app ear  here as a priv ate citizen, I thin k it app rop ria te to poin t out my professional interests so that  the Subcommittee can be aw are  of  them in considering and  eva lua ting  my views.The legislation th at  is before the  Committee would modify the an tit ru st  laws in three ma jor  respects. Fir st,  the  Bill would establish a new set  of procedures and  c rite ria  relatin g to the negotiatio n and  entry by the  courts of consent  decrees  in an tit ru st  cases. Second, the Bill would substantially increase  cr iminal penalties for Sherman Act violat ions. Third , it  would amend the  Expediting Act so as to p rovide for  rev iew by the Court s of  Appeal  o ther tha n in excep tional  situations.
Because the las t two sect ions of the Bil l have been th e subject  of previous legislative proposals and  have alread y been the subject of broad  and  informed comment, I would like  first  to outl ine my views on those  two amendments quite  briefly. I will then comment upon the  first pa rt of the  Bill (Section 2) in somewh at gre ate r deta il.
The  fines which are proposed in the  Bill are $100,000 in the  case of indiv iduals  and  $500,000 in the case of corporations. There has been wide agreemen t that  the present level of fines, $50,000 both for corporations and  individual s, does not perform the office of a sufficient deterre nt. With th at  proposition I am in agreement . Violations of the  an tit ru st  laws are  criminal acts  fra ught with  very damaging consequences to the  economy and to the public  in tere st. Of course, a $100,000 fine again st an individual may be unwarranted in many situation s, but th at  amount is set  as a maximum and would undoubtedly  be imposed by the cou rts only in si tua tion s w here  the serious and flag ran t charac ter  of th e violation  and  the affluence of the  individual might wa rrant.  The $500,000 fine proposed as  a maximum to cor istrate viola tions  seems to meet wide acceptance, which I share. Such amount, as a maximum, is not unreasonable.
With  respect to the  am endments in the Bill to the  E xpediting Act I  have noth ing to say except to voice my enthus iast ic approval. It  seems to me tha t the  Expediting  Act, in its present shape, has  long since been demonst rated to be an anachronism.  As the Senate Committee Report observed, in 1903 the  Sherman Act was relatively new and was an almost unt ried  method of res tra ining combina tions and trusts . As the  Senate Committee Report also noted, the re was apprehension th at  the  recen tly crea ted system of Cour ts of Appeal, because of the ir unfamilia rity  with  the  new law, and because of th e addi tion al time required by the ir procedures, would delay and  frus trat e the  effor ts of Congress to contro l monopolies. Those cons idera tions  have  been, I believe, swept  aside  by the course of time, and wh at has  become clea r is the  desi rabi lity , except in very ra re  cases, of having the enormous records and multipl icity  of issues that  make up the bulk of an tit ru st  cases unwound and refined by the  Court s of Appeal.I would now like  to turn to Section 2 of the Bill. Th at Section, in summary, would require the  follow ing:
1. The filing and  the  publication of any consent  judgment  proposed at  lea st 60 days p rio r to the effective date  of the decree.
2. The  fi ling a nd publ ication of all comments on the  proposed decree toge ther  with  the resi>onses of the A nti tru st Division.
3. The making avai lable and  the publication  of a descr iption of “such other  ma ter ials and documents” which  have  been considered determinat ive in form ulat ing  the proposed judgment.
4. The  filing and  publ ication of a “public impact sta tem ent” which would, among  other things, describe  the  na tur e of the proceedings and  the pract ices involved in the alleged viola tions  of law, expla in the  proposed judgment “inc luding an explanat ion of any unusual circumstances giving  rise  to the  proposed judgmen t or any provisions conta ined therein,” sta te  the  remedies ava ilab le to potentia l privat e plaintiffs, describe the  procedures  ava ilab le for  modification of the  proposed judgment, and  describe alt ern atives actual ly considered and their  an ticipate d effects on competition.
5. A dete rmination  by the  Court  that  the  ent ry of the  judgment is “in the public  inte res t” ; in making th at  dete rmination the  Court may consider a var iety  of ma tters including the terminat ion  of the  alleged violat ions, provis ions for enforcement and modification of the  judgment, dur ation of relie f and othe r rela ted mat ters . The Court may also consider the impact of the  judgment upon the public genera lly and. more par ticula rly , upon individuals  inju red by the viola tions  set for th in the  Complaint, including the  publ ic benefit of a trial.  In reaching  a dete rmination of the  foregoing matter s, the  Cour t may tak e tes timony. appo int a special ma ste r and author ize  the  full  or limi ted par tici pat ion  of othe rs in the proceedings. The  Court may also review all comments, and  the responses thereto of the United State s, on t he proposed judgment .



Section 2 of the  Bill would also require  the  filing by the  defend ant  of a de
scription of all communicat ions on its behalf, except by Counsel of  Record, wi th 
any representativ e of the  United Sta tes  concerning the proposed judgment.

At the  outset,  I am wholehearted ly in favor of the  purpose,  as I und ers tand 
it, which underlie s Section 2 of this proposed legislation.  To the  extent  th at  the  
inte grity of law enforcement through consent judg men ts is brought into ques
tion through nego tiatio ns conducted behind closed doors, I for one am cer tainly  
in favor of opening the doors and keeping them open. Tims, I believe th at  it is 
a reasonable  requirement th at  a ll contact s made with  the  United States, except 
those  made by or before  Counsel of Record in negotiatio n session, should be 
described and be made ava ilab le for  public scru tiny . There may be some ques
tion as to the  precise bre adth of th at  requ irem ent and  possibly the  scope of the 
presen t language  could app ropriately  be amended such th at  the exemption from 
publ ic disclosure  would extend not only to Counsel of Record but to others  who 
migh t be present in  mee tings w ith Counsel.

Perhaps, ra ther  than describing the  communicat ions made by othe rs present 
at  such meetings, the  Bill migh t requ ire only the  ident ifica tion of the individ uals 
involved. In any event, this is  a small ma tte r and the  addi tion al amount of p ape r
work th at  may be requ ired  by the  present language  may be of lit tle  moment 
compared to the  benefit of full disclosure of all communicat ions other than  by 
Counsel.

I am in f avo r also of filing and publication for  public comment of the proposed  
consen t judgmen t for  an app rop ria te period prior to its  proposed effective date. 
I und ers tand th at  alread y to be the  prac tice  of the  Dep artm ent  of Jus tice and, 
certainly , it is the  prac tice  of the Federal  Tra de Commission. Both the  Depart
ment  of Jus tice and  the Federal  Tra de Commission review with  care comments 
received as a res ult  of the publication of proposed consen t orders , and  both 
agencies  have from time to time modified proposed orders in the  ligh t of com
ments received.

The problems with  the  provis ions of the present Bill—and it may well be t ha t 
the  purposes to be achieved outweigh the  difficulties th at  I perceive and  will 
sketch—arise out of w hat  I foresee to be the obstac les th at  will be faced by the  
United States in respec t to the  procedures  and cri ter ia to be followed by the  
Cour t in reaching  a determinat ion th at  the  public int ere st is or is not satis fied 
by the proposed decree. Let me describe two dilemmas th at  occur to me as 
possibly created by the procedures of  the Bill.

Let  me assume for  the  moment th at  a proposed consent judgment has, und er 
the  procedures contemplated by the Bill, been made public and th at  the proposed  
consen t judgmen t differ s in ways  th at  appear to be ma ter ial  from the  rel ief 
sough t in the Complaint which ins titute d the  litig atio n. Parenthet ica lly , Mr. 
Chai rman . I would guess th at  in the  vast majori ty of the  cases where  the  pro
posed judgmen t is four square with the  relie f sought in the  Complaint, the 
procedures  would be rou tine  and would give rise  to lit tle  comment or con
troversy. That may not be so, however, when the  rel ief afforded by the  consent 
judgment is in some way mater ial ly different from th at  specified in the  Com
plaint. or, if  not specified in the  Complaint, materi ally  d iffere nt from that  usually  
flowing from the c harac ter  of the  viola tions  alleged.

It  seems to me th at  two considera tions , among others, may prompt the  filing 
of a proposed consent  judgmen t with  relief signif icant ly different from th at  
originally claimed. One such cons idera tion would be the  post complaint  rea liza
tion by the An tit rust Division th at  the re are  certa in aspects of its  case that  do 
not have the streng ths  t ha t were ini tia lly  believed to be p res en t; that  real izat ion 
could come through pre -tri al discovery or af te r the  pa rti al  tri al  of the case 
itself . Another cons ideration  which I would like  to discuss, sir, which might 
prompt the United  Sta tes  to accep t rel ief different from th at  orig inally soug ht 
would he th e conclusion that  the  relief in the sett lement proffered was adequate , 
although perh aps not  as complete as that  orig inally specified in the Complaint, 
and the  prosecutor’s dete rmination in those circumstances that  the case should 
be settl ed and manpower  be thereby released for law enforcement  purposes 
elsewhere.

The determinat ion to be made in both situatio ns which I have described has  
tradit ion ally been that  of the prosecuto r. Where a case has  developed weaknesses 
not clearly perceived a t t he time the  Complaint  was filed, the  dilemma th at  would 
be faced by the prosecutor it seems to me, under  th is Bill is a very real one. I f he 
is to present the consent  judg men t with  cand or for  the  Cou rt’s de term ination  of 
its  fu lfillm ent of  publ ic in terest , he may have no choice but  to acknowledge to t he
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Court th at  the ease’s underpinnings are infec ted with an  infirm ity, and thus  give aid and comfort to the defend ant  should  the proffered judgment be rejec ted by the  Court an d the case  the reaf ter  he tried .

Even more difficult to presen t to the Court are  the  ques tions rising out of the  prosecutoria l discretion  which of necessity res ts with  the Depar tme nt of Just ice.  Again, l et me make an  assumption. Assume that  th e Complaint  involves a rou tine  viola tion of the an tit ru st  law, but  one which would involve a long and ardu ous  tri al  to prove, and assume that  the  consent judgmen t is only in minor  ways less comprehensive tha n the  relie f specified in the  Complaint. It  seems to me that  proper  law enforcement  with  limi ted manpower resources (and th at  is always a problem) requ ires the  p rosecuto r sometimes  to reacli the  conclusion  th at  niue- ten ths  of a loaf here and the release of his resources to enforce the law elsewhere is worth more tha n the whole loaf  which might tie  down five, ten, or fifteen  lawyers  for  many months.
I do not  see how the assignment of re sources over the  spectrum of law enforcement requirements,  a judgmenta l process which peculiarly belongs to the  prosecutor with his direct  concern with  the management and  allocation  of liis law enforcement capabilit ies, can or should be determined by the  Court. To get a jud icia l review of the  budgeting, policy-planning and personnel problems th at  might prom pt a pa rti cu lar  proposed consen t judgmen t which might requ ire a public  disclosure  of the on-going investiga tions and proposed  new prosecutions  th at  would be enti rely  improper and  unwise. Moreover, since it  ultimately is a judgmental question involving  the  priorit ies of law enforcement among a gre at many variables,  I doubt that  the  Court would or should be deemed to have competence  in that  are a which is essential ly not a jud icial but  an executive mat ter.*
I do not know where I perso nally  come out  on these questions I have posed. I know th at  in the  gre at bulk of the  cases the  inqui ry to be made by the Cour ts into the merits of the consent judgm ent would be in a ll likelihood largely routine. In  those  cases the  legis lation would pose nei the r gre at difficulties nor, on the  oth er hand, would the  legis lation in th at  respect  perform any partic ula rly  usefu l office. I speak  here of Section 2, of course. I am concerned with  the  cases th at  would involve a Court’s extensive  inquiry into  the merits  of a consen t ju dgm ent ; in those cases the na ture  of the  prosecutor’s problems mig ht be such as to force  a tr ia l where a consent  judg ment would serve the public  in tere st.Perhaps, as I suggested  e arli er, the opening up of the consent ju dgment process to the  public view is imp orta nt enough such that  the  cons iderations th at  I have suggested  shr ink  into  comparative insignificance .
Fina lly, Mr. Chairman, I have  one las t comment. That port ion of Section 2, particu lar ly (e) (2) . which deals  with the cons idera tion to be given by the Court to “individuals alleging specific injury  from viola tions  set for th in the  Complain t,” may, it seems to me, st ar t a fresh legal bat tle  over a point that  seems to have been decided. As Mr. Wilson of the An tit rust Division testified las t week before  thi s committee, the  law is prett y well settl ed th at  the  Courts  will not require  th at  a consent judgment conta in an admission of liabil ity  on the  p ar t of the  de fend an t; such admission would, of course, be of grea t adv antage  to potentia l treb le damage  plaint iffs who may seek to  sue the  de fendan t upon the grounds of the  law violat ions alleged in the  Complaint . The An tit rust Divis ion’s view of thi s has  been, as I und ers tand it, th at  if admissions of liab ility  are  required by the courts to be imbedded in consent decrees, the  consent decree route would be la rgely foreclosed. The Divis ion’s proposition,  and I give it  conside rable heed, is t ha t any de fendant who believes he has the remotest chance of winning the law suit would, in the climate of these times, ins ist upon liti gat ing  ra ther  than agree to any admiss ion of liability . Since the  gre at bulk of the  cases brought by the An tit rust Division are  disposed by the  consent decree procedure, thi s would be a grievous blow to law enforcement.
With  th at  in mind, I ask  myself if it  is wise to include the language r ela ting to individuals  alleging specific inju ry in this Bill. It  set tles noth ing it  seems to me and  would create  a batt leground for many  yea rs in the future . I think th at  the

♦Now m ay  I, by wa y of  fo ot no te , note  it  may  be  no te d th a t by  fa r  th e  m aj or p a rt  of  th e p ro se cu to r' s di sc re tion  is le ft  un to uc he d by th e  prop osed  le gi sl at io n.  T hus al l th e de cisio ns  as  to  which  in ves tigat io n to op en , whi ch  to  close,  which  ca se  to  b ri ng  an d w he th er  a civi l or cr im in al  ac tion , or  bo th , ar e le ft  co mpletely to  th e pro se cu to ri al  di sc re tion . T h a t may not,  I no te , be ill og ical  in  re la ti on  to  th e pu rp os es  of  th e  Bi ll sinc e onc e a m att e r has pr og re ss ed  to  th e Com pl aint  stag e,  a pu bl ic  po si tio n has  bee n ta ke n an d un ex pla in ed  ch an ge s in  th a t po si tion , al th oug h en ti re ly  pr op er , may  pr om pt  pu bl ic  d is tr u st .
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language used will give rise to the argument, perhaps persuasive in some in
stances, to some judges, tha t Congress meant  to open up what now appears to be 
well-settled law and to invite the Courts to reject a consent decree, which gives 
no aid to treble damage plaintiffs.

Again, sir, I express no view on the matter, but I believe th at the Anti trust  Di
vision’s view should he carefully considered. After all, treble damage plaintiffs 
in this day and age have littl e difficulty in finding high calibre lawyers. In those 
circumstances. I am inclined to doubt tha t law enforcement by the government 
should languish for the purely private purposes of those who are clearly willing 
and able to bring their own lawsuits.

Thank you for the opportunity of appearing here today.
Chairman R odino. Thank you very much.
Mr. Kramer?
Mr. Kramer. Thank von. Mr. Chairman.
My name is Vic tor IT. Kramer.  I appear here at the request o f the 

committee. T am honored to he here. From 1938 to  1957, T was in the 
Antitru st Division of the Depar tment  of  Justice. From 1957 to  1970, 
I was in private practice specia lizing in antit rus t law. I  am now a pro
fessor of law a t Georgetown Unive rsity specializing in clinical educa
tion in administra tive law. I  appear here in my capacity as a citizen 
and an titru st lawyer, and not in any other  capacity.

Consent decree procedures. H.R. 9203. like its coun terpart S. 782. 
has three parts.  The first deals with consent decree procedures. As I 
understand it, th is pa rt has three broad purposes as follow s:

Fir st, to create a greater public awareness of and opportuni ty for 
public input into an titru st consent decrees.

Second, to foster more careful judicial scrutiny of anti trus t consent 
decrees.

Thi rd, to require disclosure of the sources o f possible pressures on 
the Department of Justice bv powerful men in and out of Government.

Everyone seems to favor the  thi rd objective and, therefore, I shall 
not discuss section 2(g) of the bill.

I have heard no persuasive opposition to those portions of the bill 
designed to achieve the objective of greater judicia l scrutiny  of ant i
trus t consent decrees, specificallv subsections 2 (e) and (f ). T do not 
see how there  can be such objection because the subsections are purelv 
permissive; they are couched in terms of what a court “may consider" 
and what a court “may” do. T cannot see any rat ional basis for objec
tion so long as these subsections are couched in permissive rather  than  
mandatory terms.

The opposition seems to center on subsections 2 (b) and (d)  which 
requires the Government to file “a public impact statement” and to 
consider the comments of the public concerning the decree.

Fir st of a ll, let us not overestimate the value of  these proposed in
novations. They are no panacea. The quality  of Government anti trust 
enforcement depends primarily  upon the quality of the lawyers in the 
Ant itrus t Division, not on the public interes t b ar or on lawvers re pre
senting competitors or customers o f de fendant. But this bill seems to 
mo to be a step in the right direction. Consent settlements of major 
Government civil ant itrust cases are the people's business and the 
people should have the right to l>e heard.

A major criticism of the bill by the Department of Justice is tha t 
it will impede and slow up the process by which anti trust settlements 
are achieved. I  believe the bill will have this effect only in a few a nti 
tru st cases.
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Most ant itrust actions do not involve major industries or at least do not involve major issues of structu re or behavior in major industries. These routine cases will rarely  evoke public comment or public pa rticipation in consent decree procedures. Thus, for most an titrust  consent decrees, criticism of the bill boils down to a contention tha t the bill will add to the burden of  the An titrust  Division by requ iring it to submit to the courts and file for public inspection detailed  explanatory statements and facts. I cannot believe th at this criticism is important enough to override the clear benelits th at the bill should produce if enacted.
There will be a few ant itru st settlements tha t are of major importance and to be sure the bill if enacted will slow down the settlement process in those cases. This to me is desirable. I can think of some anti trus t settlements that  should have been slowed down forever. P roposed consent decrees tha t have enormous impact on the public need greater judicial scrutiny and comments by informed citizens to the court can aid that judic ial scrutiny. If  a competitor or customer or public interes t group convinces the distric t court tha t they ought to be heard before a consent decree is entered, presumably all will agree tha t the hearings should be held. I f this be correct, why isn't it in the public interest to require the Antitru st Division to file statements explaining the consent decree in detail, rather than relegating the inte rested citizen to his own devices to dig out the premises upon which the consent decree is based.
There is one aspect of this first part  of the bill in which I  have some misgivings. T hat  is its applictaion to criminal ant itrust cases as pro vided in the Senate bill. I am pleased to note criminal cases are ou t in the House version, II.R.  9203. Major provisions of both the House and Senate bill were not drafted with criminal cases in mind and consequently they make no sense as applied to criminal cases. Thus, subsections 2(b)  (3) through  (5) are utter ly meaningless as applied to a criminal case and it would be impossible for the United States to comply with the law if enacted with a provision, as is the case in the Senate bill, making section 2 applicable to settlements of criminal cases.
Turning now to penalties. Section 3 would increase maximum fines in criminal ant itrust cases. For reasons given by other witnesses, I favor tliis increase. I  have nothing new to contribute to this question.Turning  to the final section of the bill, the Exped iting  Act revisions, I am strongly opposed to repeal of tha t portion of the Expediting Act provid ing tha t jurisdiction to hear appeals from final judgments in civil government Sherman Act cases shall lie only in the Supreme Court. I  refer to section 5 of H.R. 9203.Ju st  as it is the Supreme Court tha t is best equipped in our  judic ial hierarchy to deal with issues of personal liberty under our constitution. so it is also best suited to  deal with questions of interp retation of our Nation's economic charter of freedom, the Sherman Act.As a result of the fact tha t the Expe diting Act, for the past 70 years, has required the Supreme Court to pass on most m ajor anti tru st cases, that  Court has played a role in ant itru st exegesis more important and more pervasive than  th at which it has played in inte rpret ing any other congressional enactment. At  least during the past 40 years, the Supreme Court’s opinions in ant itrust cases have gener-
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ally tended to favor the position taken bv the Government in those 
cases. T his fact, I fear, is the real reason why there is currently  a 
demand from th e organized bar to repeal the Expe diting Act. Those 
practic ing lawyers who favor repeal simply don' t agree with the 
Supreme Cour t’s opinions in ant itru st cases. They believe tha t the 
courts o f appeals will be more ap t to agree with thei r point of view.

Be this  as it may, there are two principal arguments  advanced for 
abolition of direct appeals. The first is that the Supreme Court is 
overburdened. B ut as Mr. Justice Douglas said in a recent dissenting 
opinion in the Tidewater Oil case: “The case for our ‘overwork’ is a 
myth.”

He also said in tha t opinion : “The Expedit ing Act, 15 U.S.C. sec
tion 28 et seq., involved in the present case, does not contribute mate
rially to our caseload. In  the 1967 term we had 12 such cases but only 
3 of them were argued, the others being disposed of summarily. Tn the 
1968 term we had eight, but only three were argued. Tn the 1969 term 
we had four, only two being argued. Tn the 1970 term only two such 
cases reached us and each was argued. In the 1971 term four such cases 
reached us, two of them being argued.

“Tf there are any courts tha t are surfeited, they are the courts of 
appeal * *

In  his opinion, Justice  Douglas goes on to cite statistics showing that  
the judges in the courts of appeals are far  more overburdened than 
the Justices of the Supreme Court. In my view, this opinion of Mr. 
Justice Douglas destroys the argument fo r abolition of di rect appeals 
in civil government ant itrust cases to the Supreme Court insofar as 
it is based on the premise th at the Supreme Court is overburdened by 
ant itru st appeals.

The second argument for repeal of section 2 of the Expediting Act 
is that the courts of appeals unlike the Supreme Court can sift through 
complicated and confused records and find and correct errors  by the 
tri al court.

There is absolutely no evidence to support the suggestion tha t 
competent counsel cannot make as inte lligent a presentation in an ap
peal to the Supreme Court as in one to the courts of  appeals. Tf there 
is a confusion of issues presented by the record, there is no reason to 
believe that  that  confusion will he more difficult for the Supreme Court 
to untangle than for a court of appeals.

Many civil ant itrust cases brought by the United  States raise g reat 
issues of economic policy on which opinions, in our p luralis tic society, 
will necessarily sharp ly differ among men of good will. We in the 
United States have, for better or for worse, chosen the courts as the 
forum which is to decide these issues. As long as we are going to con
tinue  to cast our lot with the courts as the decisive forum, I believe 
we will all be be tter off if  the Supreme Court makes the final decision 
in these cases as promptly as possible. Intervention  of the courts of 
appeals in the  civil appellate  process in government cases will neither  
expedite, nor clarify the development of our antit rus t law.

Thank you, Mr. Chairman.
Chairman Bobino. Thank you, Mr. Kram er
Mr. Beycraft ?
Mr. Beycraft. Mr. Chairman, my name is George D. Beycraft,  and 

I appreciate the invitation to appear here today.
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T am at the  p resent  t ime  en gag ed in the pra cti ce  o f l aw as a memb er 
of  the  firm of Cadwa lad er,  Wickersham & T af t,  One Wall  St ree t, New 
York,  N.Y. From  D ecem ber 1952 u nt il Decembe r 1 962,1 was an at to r
ney  wi th the  A nt it ru st  Div isio n of  the Dep ar tm en t of  Justi ce . Since 
th at  tim e I have been con tinuously eng aged in the pr ivat e pract ice  o f 
law  in New York and hav e rep res ented  b oth  de fend an ts and  pla int iff s 
in pr iva te  ant it ru st  actions. An d, of  course, li ke M r. K irkp at rick , some 
of  my c lien ts may be  affected by acti ons  which the Congress takes.

By  w ay of  ba ckg rou nd. I  might note  t hat  w hen I le ft  the  A nt it ru st  
Div isio n T was Ch ief  of Sectio n Op era tio ns  and as such, resp ons ible  
fo r the Wash ington  opera tio ns  of  the  Ant it ru st  Divis ion  inc lud ing  
the J ud gm en t Sec tion . T thu s p ar tic ip ated  both di rectl y and indir ec tly  
in the nego tia tio n and review of  a signif icant numb er of consent  
decrees .

Dur in g my pr ivate pra cti ce  I  hav e also ha d occas ion to  nego tia te 
consent decrees w ith  m embers of  the staf f o f the Ant it ru st  Div ision of 
the De pa rtm en t of  J us tic e. On  some occasions T hav e been successfu l, 
on oth ers , T have not. I t may  be of  some in terest to the commit tee to 
note th at  in two recent sit ua tio ns  where T was unsuccessful in nego
ti at in g  a set tlem ent , t he  cases went to tr ia l and  in bo th cases, the dis
tr ic t cou rt decided again st the De pa rtm en t of Justi ce . One  of thes e 
cases has now been finally  conclud ed as the  Gov ernment has  decided  
no t to appeal the  case. Th e second case is now un de r review by the 
Ant it ru st  D ivis ion and  may or may not be appe aled.

T men tion  these two cases no t t o encourage a discussion of ei ther  of 
them on the  m erit s, bu t merely  to note  t ha t the  De pa rtm en t of Justi ce  
does have  a dow nside ris k in an ti trus t lit igat ion.  Some cases are  
st ro ng er  tha n oth ers  and some can be succ essfully  tri ed , whi le oth ers  
obvious ly cannot . Und er  thes e circ ums tanc es, the importance of con 
sent  decree pro cedures seems cle ar to me. These proced ure s affo rd the 
De pa rtm en t of  Justi ce  an op po rtu ni ty  to real ist ica lly  assess its  li ti 
ga tion chances, fre quently  af te r the complet ion of  pr et rial  discovery, 
and  to accept less th an  it migh t or iginall y hav e sough t where the fac ts 
ju st ify such a resu lt. Moreover, it  would not he hu man ly poss ible fo r 
the  Ant itr us t Div ision to tr y  all of the  SO to 100 cases which are  
brou gh t eve ry year  w ith  its  e xis tin g staff.  Tf most  of  these cases were  
not ter mina ted  by nolo plea s, g ui lty  p leas  or consent decrees, the  A nt i
trus t Div ision would need ma ny  tim es the  300-odd law yers which it  
now has. It  is also worth  no tin g th at  the  tri al  of  an y major  case, and 
especially  an  an ti trus t case, is more  dema nd ing  th an  the inv est iga tio n 
of  fac ts and  prep arat ion of  in ter na l mem oranda  some of  which tu rn  
out  to be based on hears ay  and therefore no t acc eptable proo f in 
cou rt.

The n um ber  of  experie nce d tr ia l at torneys in the A nt it ru st  D ivision 
is limi ted  and I  see no w ay in which even 300 experienced tr ia l law yers 
could tr y  80 to  100 an ti trust  cases a yea r. The A nt it ru st  Div ision does 
not  hav e th at  many exp erie nce d tr ia l law yers. Se ttlem en t pro cedures 
of  some sor t are the refore  esse ntia l if  the  cu rre nt  level of  an ti trus t 
enforcement  is to  be main tai ned. Moreover, these set tlement pro cedures 
must be capable of  being pur sue d at a su bs tan tia l savin g in  lawy er t ime  
by  bo th defen dants  and  th e A nti tr ust  Division or  th ey  s imply  will no t 
work.
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Many cases brought on strong policy grounds but. weak evidence 
may involve very legitimate questions of public interest concerning 
competitive practices with winch the Antitru st Division is proper ly 
concerned. The consent decree offers a useful vehicle to compromise 
these cases and provide a measure of relief agains t anticompeti tive 
business practices where the available evidence will not meet the rigid  
standards of proof  in the context of a trial.

Balanced against  these considerations is the fact tha t there have 
been some consent decrees entered into by the Anti trust  Division d ur
ing both Democratic and Republican administ rations which have 
been the subject of very severe criticism, which in at least some cases,
1 am satisfied, has been legitimate.

It has, of course, been unusual and vir tually unique to have the kind 
of information about ant itrust consent decree negotiations at all 
levels of the admin istration which has become available in the IT T- 
Ilartford  Fire case. While I have not reviewed the facts surrounding 
tha t merger in any depth, my impression is tha t there is at least a 
respectable case to be made for the proposition tha t the consent de
cree finally entered into was a reasonable accommodation as a m atter  
of ant itrust law. I do have some difficulty squaring  the acceptance 
bv the Department of Justice  of the Hartfo rd Fire acquisition by 
ITT with the announced policy and intentions of the Antitru st 
Division at the time the case was brought.  However, as a mat ter of 
straight ant itrust law, it is not at all clear tha t the Department of 
Justice  would have been successful in winning that  case.

There is, of course, on the other hand, nothing whatever favorable  
to be said about the apparent circumstances under which backdoor 
negotiations were held in that case in the Attorney General’s of
fice, the Deputy Attorney General’s office and the White  House. 
Those appearances have permanently tarnished what might  other
wise have been a respectable settlement.

The problem before this committee on th is issue is, i t seems to me, 
how to preserve the process of negotiation by which the Antitrust  
Division can compromise cases and at the same time, preserve the 
integri ty of th at negotiation process. One wav in which the integ rity 
of the negotiation process could receive additional protection would 
be to require that no discussion of a pending case be held at any level 
of the Government unless the staff attorney  in charge of the case 
was present. Such a procedure would be likely to insure tha t, what
ever the result, the discussion would be confined to the  litigation.

In general, based upon my observation of the Ant itrust Division 
during 10 years within it and a lit tle over 10 years outside it, it is my 
opinion that the integrity of the administration of the  ant itru st laws 
by the Anti trust  Division and those administering them in the Ant i
trus t Division has not been exceeded in any other branch of the 
Government. I know of no case where settlement discussions were 
confined to the  Antitrust Division itse lf in which any criticism of the  
integr ity of the  negotiat ing process has  even been raised. My overall 
impression of H.R. 9203 is that in attempting  to legislate integrity, 
which is probably impossible, it is likely to seriously impair  the le giti
mate aims of the settlement procedures.

Probably the principal incentive which any ant itrus t defendant 
lias to enter into a consent decree is to avoid the risk of tr ial  and the
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entry of a litiga ted judgment which then becomes prima facie evidence 
on liability in any priva te suit. A second major incentive is to save legal costs which can be very substantial. The deterrent to violation of the ant itrust laws posed bv treble damage actions is enormous. Consent decree procedures will therefore be successful onlv to the extent that  they afford to defendants the opportun ity to avoid having the case made out against  them in public by the Government with the same practical effect as a litigated judgment. The procedures to be successful must also p?ermit a defendant to put  an end to his legal expense.

With this by way of background, I would like to turn to comments on some of the specific provisions of H.R. 9203. I  am seriously concerned th at while II.R. 9203 contains saving language in section 2 (h)  stat ing t ha t neithe r proceedings before the distr ict court nor public impact statements filed under subsection (b) shall be admissible in any pr ivate ant itrust su it nor const itute a basis for the  introduction of the consent decree as prima facie evidence in such a proceeding, the proceedings contemplated by the bill would result in a public record which could be as damaging to a defendant as allowing the consent judgment to constitute  prima facie evidence. There is no way to prevent a private plaintif f from subpenaing the same documents and witnesses used in the contemplated hearing and, in my opinion, section 2(h ) offers settling defendants little comfort.
I have no problem in requiring that a public impact statement be filed with every decree. The Department of Justice  should, of course, bo prepared to suppor t anv consent judgment which it submits for the approval of a court. That, however, is an entirely different matter  from spreading the evidence on the record.
Par agraph  2(e) (2) of H.R. 9203 requires tha t the court consider “the public impact  of entry of the judgment upon the public gen

erally7 and individuals alleging specific inju ry from the violations set forth in the complaint, including consideration of the public benefit to be derived from a determination of the issues at t ria l.” And. of course, a defendant would be entitled to respond. T his sounds very litt le different to me than a tria l on the merits in which all of the evidence is presented to the court.
Paragraph  2( f) (1 ) which authorizes the taking of testimony of “Government officials or experts or such other expert witnesses, upon motion of any par ty or part icipa nt or upon its own motion, as the court mav deem a ppr opr iate:” goes beyond what a defendant would 

face during  a tri al. The bill apparen tly contemplates that wide partic ipation in such determinations and hearings would be allowed.
Para grap h 2( f) (3) authorizes “ full or limited partic ipation in proceedings before the court bv interested persons or agencies, including appearance amicus curiae,” and so forth. There is no limit  on the number or ident ity of th e “ interested persons” who might  be allowed to part icipate.
The standards to be applied bv the court such as “consideration of the  Public benefit to be derived from a determina tion of the  issues a t tria l seem to throw the rules of evidence out the window. I have great 

difficulty conceiving of how a court, could prope rly limit  testimony at a hearing under these standards. If  I  understand the bill correctly, I would p refer  to go to tria l on the merits and risk a litigated judgment. rathe r than to undergo such a hearing.



153

I would have no problem at all wi th the 60-day provision before the 
decree became effective. As the committee knows, the Department of 
Justice and the Federal Trade Commission now have a 30-day period.

1 would be opposed to section 2(b)  of the bill which provides tha t 
“copies of the proposed consent judgment and such other mater ials 
and documents which the United States considered determinative in 

’ formulating the proposed consent judgment shall also be made a vail 
able to members of the public at the distr ict court before which the 
proceeding is pending and in such other distr icts as the court  may 
subsequently direct.” I would be concerned th at this language would 
permit, if it did not require, the A ntit rust Division staff to submit its 
entire documentary case for  public fil ing with the court, th us remov
ing a large part of the  incentive to settle.

As far  as section 2(g)  is concerned, I would have no objection what
ever to th at provision. I would agree wi th Deputy Assistant At torney 
General Bruce Wilson’s qualification that statements made by such 
persons in the presence of thei r counsel of record be excepted from 
such disclosure.

On section 3, which relates to the increase of a maximum fine, I have 
no strong feelings. However, I do thin k t hat  an increase from $50,000 
to $100,000, coupled with a 1-year possible ja il sentence and the  treble 
damage action is an adequate de terrent.

With  respect to section 4, this perhaps reflects the fact th at I  worked 
so closely with Mr. Kram er for many years tha t I agree with every
thing he said, even to the extent of picking the same quotes out of 
Justic e Douglas’ opinion. And I  have, indeed, gone on to atta ch a copy 
of Jus tice Douglas’ dissent to my statement. And I  agree with him also 
tha t the overworked myth is an argument largely made by those 
who are opposed to the development of a coherent national anti trus t 
policy and prefer to have the chaos which I  think could result by hav
ing the appeals going to 11 different courts of appeals. I think tha t 
no case has been made out for changing  the Expediting Act which, in  
my opinion, has been the vehicle which has permi tted the develop
ment of a coherent national  ant itrust policy in the past.

I appreciate  the oppor tunity  to be here, Mr. Chairman.
[The prepared statement  of Mr. George D. Reycraft  fo llows:]

•  ST A TEX rE N T OF  GE OR GE  D. REY CRA FT

My name is George D. Reycraft  and I appear  here today at the invitation of 
the Chairman of the Committee. I am at the present  time engaged in the prac
tice of law as a member of the firm of Cadwalader, Wickersliam & Taft, One 
Wall Street. New York. New York. From December 1932 until December 19G2,
I was an attorney with the Anti trust  Division of the Department  of Justice. 
Since that  time I  have been continuously engaged in the private practice of law 
in New York and have represented both defendants  and plaintiffs in priva te 
an tit rus t actions.

By way of background. I might note that when I left the Antitrust Division 
I was Chief of Section Operations and as such, responsible for the Washington 
operations of the A ntitrust Division including the Judgment Section. I thus  par
ticipated both directly and indirectly in the negotiation and review of a sig
nificant number of consent decrees.

During my private practice I have also had occasion to negotiate consent 
decrees with members of the staff of the Antitrust Division of the Department 
of Justice. On some occasions I have been successful, on others, I have not. It  
may be of some inte rest to the Committee to note tha t in two recent situat ions 
where T was unsuccessful in negotiating a settlement, the cases went to tria l 
and in both cases, the District Court decided against the Department of Justice.
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One of these cases has now been finally concluded as the Government has  decided not  to appeal the  case. The second case is now und er review by the  An tit rust Divis ion and may or may not be appealed.
I mention these  two cases not  to encou rage a discussion of either of them on the  meri ts, but merely  to note  th at  the  Department of Jus tice does have a down-side risk  in an tit ru st  litig ation. Some cases are  stro nge r tha n othe rs and  some can be successfully tried, while  others  obviously can not. Under these cir cumstances. the importance of consent  decree procedures  seems clea r to me. These procedures afford the  De par tme nt of Ju stice  an  opportun ity to realist ical ly assess its li tiga tion  chances, frequently af te r the completion of p re-t rial  discovery  and  to accept less tha n it might  originally have sough t where  the fact s justi fy  such a resul t. Moreover, it would not be humanly possible for  the An tit rust Division to try  all of the 80 to 100 cases  which are brough t every year  with  its existing staff.  If most of th ese cases were not terminated by nolo p leas, gui lty pleas or consent decrees, the An tit rust Division would need many times  the  300-odd lawyers which it now has. It  is also worth noting th at  the  trial of any major  case, and especia lly an an ti trus t case, is more demanding than the invest igat ion of facts and  prepar ation of inte rna l memoranda  some of which turn  out to be based on hea rsay and  therefo re not  accep table proof in Court.The number of experienced tri al  attorneys  in the  An tit rust Division is limi ted and  I see no way in which even 300 experienced tri al  lawyers  could try  80 to 100 an tit ru st  cases a year. The  An tit rust Division does not  have  that  many exper ienced tri al lawyers. Settl ement procedures of some sor t are  the refo re essential  if the current level of an ti trus t enforcement is to l>e m ainta ined . Moreover, these  sett leme nt procedures must be capable of being pursued at  a substanti al saving in l awyer time by both defe ndants and the  An tit rust Division or they  simply will not work.
Many cases brought on strong policy grounds but  weak evidence may involve very  legit ima te questions of public intere st concerning compet itive  prac tices with which the  An titrust  Division is prop erly  concerned. The consent decree offers a useful vehicle to compromise these cases and provide a measure  o f relie f a gainst  anti-compe titive  business prac tices where the available evidence will not meet the  rig id s tandar ds of  proof in the  conte xt of a tria l.
Balanced aga inst  these cons ideration s is the  fac t th at  the re have  been some consent, decrees entered into  by the An titrust  Division dur ing both Democratic and  Republ ican Adm inis trat ions  which have  been the subject of very severe criticism, which in at lea st some cases, I am satisfied,  has  been legitim ate.It  has, of course, been unusual and  vir tua lly  unique to have  the  kind of Inform ation about  an tit ru st  consent  decree negotiations at  all levels of the Admin istr ation which has  become a vailable  in the  ITT -Hurt for d Fire  case. While I have  not reviewed the  fact s surrounding  that  merger in any depth, my impress ion is that  there is a t lea st a respec table case to be made for the  proposition th at  the  consent  decree finally ente red into  was a reasonab le accommodation as a matt er  of an tit ru st law. I do have  some difficulty squaring the acceptance by the  Department of Jus tice of the  Ha rtfo rd Fire acquisition by ITT with the  announced policy and intentions of the An titrust  Division at  the time the case was  brough t. However, as a mat ter of str aig ht an tit ru st  law, it is not at  all clear that  the  D epartment of J ust ice  would have been success ful in winning t ha t case.
There is of course, on the  other hand, noth ing wha teve r favo rable to he said  about the  app are nt circumstances under which backdoor nego tiatio ns were held in th at  case in the Attorney  G eneral’s office, the  Deputy Attorney  General’s office and the  Whi te House. Those appearances  have perm anently  tarnished  wh at mig ht otherwise have been a respectable settl emen t.
The  problem before  this Committee on thi s issue is. it seems to me, how to preserve  the  process of negotiat ion by which the  An tit rust Division can compromise cases and at  the  same time, preserve  the  inte gri ty of th at  negotiatio n process. One way in which the  integr ity  of the  negotiatio n process  could receive add itional  protec tion would be to require  th at  no discuss ion of a pending case be held at  any level of the Government  with persons outs ide the Government unles s the  staff  attorney in charge of the  case was present.  Such a procedure would be l ikely to insu re tha t, whatever  the resu lt, the  discuss ion would be confined to the litig ation .
In general , based upon my observation of the An tit rust Division during ten yea rs within it and a lit tle  over ten years outside it, it is my opinion th at  the  integr ity  of the adm inis trat ion of the an ti trus t laws by the  An tit rust Division and those adm inistering them in the  An tit rust Division has  not been exceeded
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in any othe r bra nch of the Government . I know  of no case wh ere se ttl em en t di s
cus sions were conf ined to the A nt it ru st  Div isio n its el f in which any  cr iti cis m 
of the in tegr ity  of th e ne go tia tin g process lias  even been  rai sed . My overa ll im
press ion  of II.R . 9203 i s th at in at tempt ing to leg isl ate  int eg rit y,  which is prob a
bly impossible, it  is like ly to ser iou sly  impa ir the legi tim ate a ims of the se ttl em en t 
pro ced ures.

Pro bably  the  pr inc ipal incent ive  which  any an ti tr ust  de fend an t ha s to en te r 
in to a consen t dec ree  is to avo id the ris k of tr ia l and the en try of a lit ig at ed  
judgm ent, which the n becomes pr im a facie  evidence on lia bi lity in any pr iv at e 
su it.  A second major  inc entiv e is to sav e legal cos ts which  can  he very su bs ta n
tia l. The de te rren t to vio lat ion  of the an ti tr ust  law s posed by tre ble dama ge  ac 
tio ns  is enormous. Consent dec ree  pro ced ure s will  the re fore  he suc ces sfu l only  
to the ex tent  th at the y afford  to de fend an ts the op po rtu nit y to avoid havin g th e 
case made ou t ag ai ns t them in pub lic by th e Government  with  the sam e pr ac tic al  
effect as  a lit igated  jud gm ent. The pro ced ure s to be successfu l mu st also pe rm it 
a de fend an t to p ut  an  en d to his  legal expense.

W ith  th is  by way of  bac kgr oun d, 1 would like to tu rn  to com men ts on some of 
th e specific provisio ns of H.R . 9203. I am ser iou sly  concerned  th at  while H.R.  
9203 co ntain s savin g lan gu age in Section  2t li ) st at in g th at ne ith er  pro ceedings 
before  the D is tr ic t Co urt no r pub lic im pact statem en ts filed un de r sub sec tion 
(h ) shall  be admissible  in any pr ivat e an ti tr ust  su it no r co ns tit ute a basis  fo r 
th e int rodu cti on  of the conse nt dec ree  as  prima facie  evidence in such  a proceed
ing  th e pro ceedings conte mp lated  by the Bill  would  re su lt in a pub lic rec ord  which  
could he as  dam aging  to a de fend an t as  allow ing  th e con sen t jud gm ent to co ns ti
tu te  prima  facie  evidence. Th ere is no way  to  preven t a pr iv at e plaint iff  fro m 
sub poe naing the  s am e doc um ent s and witnes ses  use d in the conte mp lated he ar ing 
and, in  my opin ion, Sec tion  2(h ) offe rs se ttl ing de fend an ts li tt le  com fort.

I hav e no problem  in requ iri ng  th at a public im pact sta temen t be filed with  
every decree. Th e Dep ar tm en t of Ju st ice sho uld , of course,  he prepared  to su p
po rt any con sen t jud gm en t which it  subm its  fo r the approval of a court . Th at,  
however , is an  en tir ely dif feren t m at te r from spread ing  the evid ence on th e 
record .

Par ag ra ph  2( e)  (2)  of H.R . 9203 requ ire s th a t the co ur t conside r “th e publi c 
im pa ct of en try of th e jud gm en t upon the pub lic general ly an d indiv idua lly  a l
leg ing  specific  in ju ry  from the vio lat ion s se t fo rth in the com pla int,  inc lud ing  
cons ide ratio n of th e pub lic  benefit to be der ive d from a de term inati on  of the 
iss ues a t tr ia l. ” And, of  course,  a de fend an t would  be en tit led to resp ond . Th is 
sou nds  very lit tle  dif ferent to me th an  a tr ia l on the mer its  in which al l of th e 
evid ence is pre sente d to the  co ur t.

Par ag ra ph  2(f ) (1)  wh ich  au thor izes  the ta ki ng  of tes tim ony of “Go vernment  
officials or  ex pe rts  or such othe r ex pe rt witnesses,  upon  motion  of any par ty  or  
pa rt ic ip an t or  upon it s own mot ion,  as  the co ur t may deem  ap pro pri at e; ” goes 
beyond wha t a de fend an t wou ld fac e du rin g a tr ia l. The Bill  ap pa rent ly  con 
tem pla tes  th a t wide pa rti cipa tio n in such de term inat ions  an d he ar ings  wou ld 
be allow ed.

Pa ra gr ap h 2(f ) (3)  au thor izes  “fu ll or lim ited pa rti cipa tio n in pro ceedings be
fo re  th e cour t by in te reste d perso ns or  agencies, inc lud ing  ap pe aran ce  am icu s 
curia e, and so for th.  Th ere  i s no lim it on the numb er  o r iden tit y of the  “in te re sted  
pe rso ns” who might be allo wed to pa rti cipa te .

Th e stan da rd s to be appli ed by th e cour t such as  “co ns ide rat ion  of the publi c 
bene fit to he derived from  a de term inat ion of the issues  a t tr ia l” seem to th row 
the  rules  of evid ence ou t the window . I hav e gr ea t difficulty conceiving  of  how 
a co ur t could pro per ly lim it tes tim ony a t a he ar ing un de r the se sta nd ards . If  I 
un de rs tand  the  Bil l cor rec tly , I would pr ef er  to go to tr ia l on th e mer its  an d 
ri sk  a lit igated  judg men t ra th er  th an  to undergo such a hea ring.

As the  Com mit tee know s, the pr ac tic e of the Dep ar tm en t of Ju st ice a t th e 
presen t tim e is th a t every conse nt decree is en ter ed  in to upon a sti pu la tio n 
th a t it  wil l be subm itted  to th e co ur t fo r its  approval no sooner  th an  30 da ys  
af te r the filing of the sti pu lat ion . The purpo se of th is  procedure  is su bs tan
tia lly  in accord  wi th th e purpo ses  of H.R. 9203 in prov iding  fo r a 60-day pe rio d 
befor e any con sen t dec ree  becom es effec tive. T hat  purpo se is to pe rm it any 
member of the pub lic  to exp ress his  view s to the Dep ar tm en t of Ju st ic e and. in  
ra re  case s, to pe rsua de  the  co ur t th a t the judg men t should  no t be en ter ed . I 
would  see no objecti on to the ex ten sio n of the 30-day pe rio d to GO days  fo r th is  
pur pose.
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I am opposed to Section 2(b ) which provides th at:  “Copies of the proposed consent judgment and such othe r materials and documents  which the  United States considered dete rminative  in form ulating the proposed consen t judgm ent shall also be made avai lable  to members of the public at  the dis trict court before which the  proceeding is pending and  in such other dis tric ts as the court may subsequent ly direct.” In my presen t capac ity as counsel on occasion for  an titru st defendants, I would be concerned that  this  language would permit, if it did not requi re, the An titrust  Division staf f to submit its  ent ire  documenta ry case for  public filing with the court, thus undercu tting and removing any incentive I might o therwise have  to enter  into  a consent decree.
Section 2(g ) requires th at  “not la ter tha n ten days  fo llowing the  filing of any proposed consent judgm ent, each defendant shall  file with  the  dis trict court a descrip tion of any and all wri tten or oral communications  by or on beha lf of such defendan t including any officer, director, employee or agent thereof or other person  except counsel of record, with any officer or employee of the United  States concerning  or rel evant to the  proposed consent ju dgment.”
Deputy Ass istant Attorney General Bruce  Wilson has  sugges ted that  sta tements  made by such persons in the presence of the ir counsel of record be excepted from such disclosure. With  that  modification, I would have no objection to following this  procedure and believe i t is a reasonable  method of keeping communications concerning the case on a professional  level.
Section 3 provides that  the maximum fine which a cour t may impose on any corpo ration violating the an tit ru st laws be increased from $50,000 to $500,000 and from $50,000 to $100,000 fo r any  othe r person. I am not persuade d that  an increase in the fine from $50,000 to $500,000 is necessary. I would not be opposed to an increase in the fine from $50,000 to $100,000 for both corporations and indiv iduals . In most cases fines assessed under the  current  $50,000 limi tation are  less tha n that  amount. The existence of a possible $100,000 fine, a one year jai l sentence and a th reat  of privat e treb le damage litigation seem to me to consti tut e very effective de ter ren ts to deliberat e an tit ru st  v iolations.
Section 4 would revise the Expedit ing Act to requ ire th at  appeals from final judgments in sui ts brought by the  United States under the  an tit ru st  laws be taken to the  Court  of Appeals ra ther  tha n directly to the Supreme Court, and there aft er reviewable by the  Suprem e Cour t only upon a writ of certiorari. In my opinion, direct appeal of civil an tit ru st  cases to the  Supreme Cour t has been an essentia l ingredient in the development of a coherent national an tit ru st policy. The importance  of an tit ru st  cases is genera lly conceded even by those who favor  amendment of the  Expedit ing Act on the generally  sta ted  ground of relieving the Supreme Cour t of the alleged burden of reviewing numerous an tit ru st  cases.
Moreover, in bank merger ceases an auto mat ic injunction goes into  effect at  the time the  Depa rtment of Jus tice files suit.  Such injunctio ns are  rarely  lifted prio r to a final judgment. This  could mean th at  bank merger defendants  would have to go through three courts ra ther  than two before final judgm ent. Winning an tit ru st  merger cases by imposing a three to five y ear  delay would be grossly unfai r as  well a s discrim inato ry.
I am impressed and persuaded by the  dissent of Mr. Jus tice Douglas  in Tidewater Oil Co., v. United Sta tes  and Phillips Petroleum Company, 409 U.S. 151 (1072). In that  opinion, Mr. Jus tice Douglas observed th at  the  case for the “overwork” of the  Supreme Court  “is a myth .” He pointed out th at  the signed opinions of the Court  in argued cases tota led 137 in the  1039 term  of the  Supreme Court compared with  129 signed opinions in the 1971 term  of the Court. He pointed out tha t “in the  1907 term,  we had 12 such cases (under th e E xped iting  Act) bu t only three of them were  argued, the others be ing disposed of summarily. In the  IOCS term we had eight, but  only three were argued.  In the  1969 term we had four : only two being argued. Tn the  1970 term only two such cases reached us and each was argued . In  the  1971 term, fou r such cases reached us, two of them being argued.”
Justice  Douglas observed th at  while  an tit ru st  cases represen t only a small fractio n of the  Supreme Cour t case load, “they represen t larg e issues of importance to the  economy, to consumers , and to the  main tenance of the free- enterp rise system.”
It  is my view that  the  intere st in repea ling the Expedit ing Act to prohibit direct  appeal of Government an tit ru st  cases to the Supreme Cour t has  as its
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prim ary  genesis a  desire  to impede the  development of a nat ional an ti trus t policy 
by sca ttering the appella te decisions on an tit ru st  cases among the  eleven 
cou rts  of appeals. In my judgm ent an effective nat ional an tit ru st  policy is essen
tia l to the  preservation  of our  free  economy and deserves the  expedited  tre at 
men t which it now receives unde r the  Expediting Act.

There is att ach ed to my wr itte n sta tem ent  a complete copy of Mr. Jus tice 
Douglas’s dissent in the  Tidewa ter Oil case, which answ ers fa r be tter tha n I 
could the  argu men ts for amending the  Expediting Act.

OCTOBEB TERM , 1 0 7 2

Mr. J ustice Douglas, dissenting.
I agree with  Mr. J ustice Stewart th at  the  appeal of the  inte rlocutory order 

in this case to the Cour t of Appeals under 28 U. S. C. § 1292(h) was not bar red  
by the  Expediting Act. Bu t I disagree with the  intimat ions in both the  majori ty 
opinion  and  the other dissenting opinion that  because of our  overwork the  an ti
trus t cases should first be routed to the  courts of appea ls and only then  brought 
here.1 2

The case for  ou r “overwork” is a myth . T he tot al number of cases filed has in
creased f rom 1063 cases in  th e 1939 Term to 3648 in the 1971 Term. Th at increase 
has  largely been in the  in form a pauperis cases, 117 being filed in the 1939 Term  
and 1930 in the  1971 Term. Bu t we g rant  cert iorari  or note probable juri sdictio n 
in very few cases. The signed opinions of the  Court (which are  only in argued 
cases) tota led  137 in the 1939 Term  with  six per curium s * or a  tot al of 143 Court 
opinions while in the  1971 Term  we had  129 signed opinions o f the Cour t and 20 
per curia ms 3 or a tot al of 149 Cour t opinions. So in term s of pet itions for cer
tio rari granted and appeals  noted  and  set for  argument  our load today is sub
sta nti ally w hat  it  was 33 years ago.

The load of work so fa r as  process ing cases is concerned has  increased. That 
work is im po rtan t; and in many ways it  is  the  most imp ortant  work  we do. For  
the  selection of cases across the  broa d spectrum of issues  presented is the  very 
hear t of the  jud icia l process. Once our  jur isd icti on was largely man datory  and 
the  backup of cases piled high. The 1925 A ct 4 changed all  tha t, leaving to the 
Cou rt the selection of those  certiorari  cases which seemed imp orta nt to the  
public interest. The control of the docket was lef t to the  minority, only four  
votes out  of nine being necessary to gra nt a petition. The review or sift ing  of 
these peti tions is in many  respects the  most imp ortant  and, I think , the most 
intere stin g of all our  funct ions.  Across the screen each Term come the  worries 
and  concerns of the American people—high a nd low—presen ted in concrete, tangi
ble form. Most of these  cases have been before two or more cou rts al re ad y; and 
it  is seldom impor tan t th at  a third  or fou rth  review be granted. But we have 
nat ional standard s for  many of our federa l-s tate  problems and it  is impo rtant, 
where they  control, that  th e nat ional sta ndard s be uni form ; and it  i s equally  im
po rta nt  where state  law is supreme, th at  the S tate s be allowed to experiment w ith 
various approaches and so lutions.

Nei ther  tak ing  th at  juri sdictio n from us nor the  device of reducing our ju ris 
diction is necessary for the performance of our duties . We are, if anything , un
derworked, not overworked . Our time is large ly spen t in the fascinatin g task 
of read ing peti tions for certio rar i and juri sdictional statements. The number 
of cases taken or put  down for  oral argument has  not  ma ter ial ly increased  in 
the  last 30 years .

The Expediting Act, 15 U.S.C. §§ 28, 29, involved in the  present case, does not 
con trib ute  ma teri ally  to our  caseload. In  the  1967 Term we had  12 such cases 
but  only three of them were argued , the othe rs being disposed of summarily. 
In  the 1968 Term we had  eight, but  only three were argued. In  the 1969 Term 
we had four ; only two being argued. In the 1970 Term only two such cases

1 I t is tr ue th a t sev era l Ju st ic es  over  th e years  hav e exp ress ed the des ire  th a t the anti 
tr u st  case s come to us only by ce rt io ra ri  to the co ur t of app eals. So fa r as  I am aw are  the 
only opinion  spe aking for  the Co urt  co nta in ing  th at sug ges tion is United  St at es  v. Sin ger  
Mfg . Co., 374 U.S. 174. Bu t there the idea was  conta ine d only  in a footn ote  {id.,  a t 175 
ii. 1) ; and  as  Mr. Chief Ju st ic e Hughes was wont to  say, “Fo otno tes do no t real ly coun t.”

2 No t inc lud ing  or de rs of d ism iss al or affirmance.
3 Includ ing  or de rs of dismis sal  or affirmance.
« Ju di ciar y Act  of  Feb.  13, 1925, 43 St at . 936.

23 -972 —74------11
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reached us and each was argued . In  the  1971 Terra four  such cases reached us, 
two of them being argued .8

If  the re are  any courts that  are surfeited , they  are the  courts of appeal. In 
my Circuit—the  Ninth—it is not uncommon for a judge to write over 50 opinions 
for the cour t in one term. Th at Circuit  has at  the  p resent time a 15-month back
log of civil cases, w’hile we are cur ren t. The average number of signed opinions 
for the  Court in thi s Cour t is close to 12 per Justi ce ; only occasionally does 
anyone  wr ite even as many a s 18; and  we have no backlog.

Sep ara te opinions—includ ing dissents  and concu rring  opinion—multiply.  If  
they are added  to the tota l of 149 for the 1971 Term, the overall  number would 
bo 328. But  the writ ing of concurrences, dissents, or sep ara te opinions is wholly 
in the discretion of the Just ice.  I t is not mandato ry work; it  is writ ing done 
in th e vast  leisure time  we presently  have.

The an tit ru st  cases are only small frac tion s of our caseload. Yet they  represent 
larg e issues of importance to the economy, to consumers, and  to the main tenance 
of the free-enterpr ise system. Congress has  expressed in the  Sherman Act,* the  
Clayton Act,7 the  Robinson-Patman Act,8 and the  Celler-Kefauver Act • a clea r pol
icy to keep the avenues of business open, to bar  monopolies, and to save the coun
try from the  cartel  system which is the product of gargan tuan growth.

It  is of course for Congress and Congress alone to dete rmine whethe r the  
Expedit ing Ac t10 should bring the an tit ru st  cases directly here. While I join  
the sta tut ory construction in Mr. J ustice Stewart’s dissen t, I do not join th at  
pa rt  which expresses  to me an inaccu rate  account of the  “overwork” of the  
Court. We are  vastly  underworked. One inte rest ed in history will discover th at  
once upon a time Hugo Black wrote over 30 opinions for  the  Cour t in a Term 
where  only 135 opinions were  wr itte n for  the  Court, a few more than  we all 
wrote las t Term.

Chairman Boding. Thank you very much.
.Tust to deviate for a moment, the stenographer does not have to take 

this.
[Discussion off the record. 1
Chairman "Rodino. Mr. Kirkpatr ick,  you picture some sort of a 

dilemma ar ising when complaint relief is compared to  consent decree 
relief because they will inevitably differ. Do not the Federal  rules of 
procedure codify th is and provide for relief justified whether or not 
prayed for in the complaint ?

Mr. K trkpatrtck. T think  th is  is so, your honor, or Mr. Chairman. 
T do not doubt tha t. It  is the dilemma tha t faces the prosecutor in the 
hear ing before the court that troubles me. How is he to handle tha t 
consistent with the possibility tha t he may have to go to trial . The 
consent order may be rejected, and he would have in the meantime ad
mitted  some great infirmity in his case, and admitted i t candidly before 
the court.

B Ford Motor Co. v. United Staten, 405 U.S. 502; United Sta tes  v. Topco Associates, 405 
U.S. 590.The an tit ru st  cases not argued In th e 1907-1971 Terms were eith er reversed out of hand or affirmed out of hand (some of these  being companion cases to those th at  were argued)or dismissed  as moot, o r dismissed for wa nt of Jurisdic tion. There were three dismissed forwant of jurisdic tion.Farbenfatir iken Bat/er A.G. v. United States.  393 U.S. 210, Involved an interlocutory  order in which we ruled that  we had no jurisdiction. Standard Fru it d S.S. Co. v. United Fruit Co., 393 U.S. 406. Involved an effort of a corporation, not a par ty,  to Inspect the  dive stiture  plans  being subm itted  to the  Distr ict  Cour t pu rsu ant to a consen t judgment. Garrett Freifjhtlines v. United States,  405 U.S. 1035, Involved an appeal from a defendant dismissed from the  an tit ru st  case because of the prim ary Jurisd iction  of the  In ter sta te Commerce Commission over t he acquisition  In quest ion.« Sherman Anti-Trust Act of Ju ly 2 1899 c. 047. 20 S tat. 209. 15 U.S.C. 55 1-7.» Clayton Act of Oct. 15, 1914, 38 Sta t. 730, 15 U.S.C. 5 12 et seq.,  44.•Rob inson-Pa tman  Act of Jun e 19, 1930, 49 Sta t. 1520. 15 U.S.C. $5 13, 13a, 13b, 21a, 1013.

» Celler-Kefauver Act of Dec. 29. 1950, 04 Sta t. 1125, 15 U.S.C. 5 5 18-21.10 For the legislative his tory  of th e Act see H.R. Ren. No. 3020. 57th Cong.. 2d Sess.Sena tor Fairbanks , leading exponent of the Act. said In repo rting  It to the  Se na te: “The far-re aching Importance  of the  cases aris ing  under an tit ru st  laws now upon the sta tut e hooks or her eaf ter to be enacted, and the  general public Interest therein,  are  such that  every reasonable means should be provided for speeding the  litigation. It  Is the  purpose of the bill to expedite litigat ion  of great and  genera l Importance. I t has no othe r object.” 38 Cong. Rec. 1679.
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Chairman Rodino. Well, is it not one of our purposes to insure tha t 
the consent decree relief does not merely cut down complaint relief as a 
spurious matter , since more relief than prayed for, and often justified 
by discovery and other pret rial litigation phases are developed by 
Government prosecution?

Mr. K irkpatrick. Yes. I do not know where I come out on tha t, Mr. 
Chairman. I like the idea of opening up the process. I  th ink it desir
able for many of the reasons that Mr. Kramer has indicated. I  do think 
that it does place some obstacles in the consent judgment  process, 
which is ter ribly  important  to the enforcement of the ant itrust laws, 
but it may not do so in the great  bulk of the cases. In  the routine cases 
where the relief sought is four square with the relief tha t is in the 
protfered judgment, there is no problem there.

Chairman Rodino. Do you believe th at this latt er kind of obstacle 
would result?

Mr. Kirkpatrick. I do not know. And let me raise the second of 
my problems there, Mr. Chairman. I do not myself really know what 
the solution is. As Mr. Reyc raft has suggested, there are times when 
with complete propriety the consent decree proffered is not as strong 
as the relief originally sought. Now, tha t may be fo r a great variety 
of reasons, inc luding the fact tha t there is more important law en
forcement elsewhere. I do not know how you will convince the court 
of that . I really would doubt tha t you are going to give it  the entire 
range of the th ings that  you are doing, and say in my judgment this 
is not as important as tha t. I think  t hat  th at is obviously an impossi
bility before a court, and it would be improper even to disclose the 
investigations and prosecutions th at are contemplated. So, that poses 
a problem, and I  have no solution to it, sir. But, this bill, I th ink, does 
raise tha t question. How much or in how many of the cases is, of 
course, questionable considering the public purpose tha t is intended 
here is a very important one.

Chairman Rodino. You made mention of the “asphalt clause,” which 
is a part of some consent decrees where liabil ity is admitted ?

Mr. Kirkpatrick. Yes.
Chairman Rodino. Do you find any requirements for such in this 

bill?
Mr. K irkpatrick. I am puzzled in tha t regard. I do not know 

whether  it is intended that  section 2(e ) (2) raises, opens up that  ques
tion o r not, sir. I flagged it in my statement as a question where I  as a 
lawyer, were I  seeking to convince a court tha t tha t question should 
be reconsidered, I think this legislation—I think I would use this as 
an argument  that Congress intended to open up the question again 
because it speaks of individuals alleging specific injury  as being before 
the court for consideration. T would hope that the law would remain 
settled the way it is. because I  th ink the Antitru st Division feels that 
to have such admissions of liabili ty imposed by the court would be a 
very serious blow to the consent judgment  process.

Chairman Rodino. But. I  refe r you to the bill on page 7, and it would 
seem to me that your apprehension there is covered, at least in my jud g
ment. Where there is an asphal t clause, the consent judgment is evi
dence really w’hich is not the case here.

Mr. Kirkpatrick. I see what you mean, sir. But, the way I  was look
ing a t i t w\as the court would conclude not  to enter or adopt a consent 
preferred, unless there was embedded in it the admission of  l iabili ty,
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and I  do not think the language in (2) (h) would reach tha t situa tion.
('ha irman Rodino. You feel there  is some question?
Mr. Kirkpatrick. I do feel there is a question, sir.
Chairman Roihno. Mr. Kramer, in your prepared statement  I see 

tha t there is a strong position and a vote of confidence for having 
judicial scrutiny o f a proposed consent decree. It  would appea r to me 
tha t the decision to enter into a consent decree flows f rom first of all 
the ability to make correct prosecutorial decisions as well as erroneous 
decisions. By affording the opportuni ty for judicial  scrutiny  and a 
commentary with these various statements by nonparties to aid the 
court in performing  its sc rutiny, do you not think that good fa ith but 
incorrect decisions to settle would actually be filtered out, and thereby 
benefit the public and competition ?

Mr. Kramer. All I can say, Mr. Chairman, is tha t I  do, Amen.
Chairman Rodino. Well, I  do not think  I  need address any fur ther 

questions to you on that.  You have made your position clear.
Mr. Hutchinson?
Mr. Hutchinson. T hank  you, Mr. Chairman.
With regard  to the Expedit ing Act provisions in this bill, perhaps 

one of the gentlemen can inform the subcommittee how many ant i
trus t cases reach the Supreme Court each te rm on an average these 
days ?

Mr. Reycraft. Mr. Chairman, in both Mr. Kramer ’s statement 
and in my own we quote from Mr. Justice Douglas’ opinion in the 
Tidewater case in which he pointed out tha t in the 1967 term there 
were 12 cases under the E xpeditin g Act, bu t only three of them were 
argued, the others being disposed of summarily. In  the 1968 term 
the Supreme Court had eight, but only three were argued. In  the 
1969 term there were four, only two being argued. In  the 1970 term 
only two cases, two cases reached the Supreme Court under the act, 
and each was argued. And then in the 1971 term four  such cases 
reached the Supreme Court, two being argued. So, the average is a 
little bit over two a year.

Mr. H utchinson. Between two and three tha t they actually listen 
to arguments and decide?

Mr. K irkpatrick. And may I  point out, Mr. Hutchinson, however, 
and I do not have the numbers here, there are a considerable number 
of priva te ant itrus t actions tha t come up to the Supreme Court 
via the courts of appeals during this period, and I would think  they 
would be a t least equal to or greater than  the number of cases tha t 
arrive through the act.

Mr. R eycraft. But, the p oint is tha t those cases come up under the 
certiorari  procedure, which tha t bill would apply  to Government 
ant itrust cases, so there would be no change in the number of private 
ant itru st cases th at the Supreme Court takes. Tt has complete discre
tion in private suits as to whether it will or will not grant a petition 
for  certio rari, and this bill would extend tha t to Government cases. 
So. all we are  talking  about is th at average of slight ly over two cases 
a year, which Justice  Douglas referred to, which are argued and on 
which opinions are written.

Mr. H utchinson. Well, does t ha t suggest that  there would only 
be five or six cases a year in this  field then that  would, under this 
bill, go through  the court of appeals? I mean, it would not add a 
I urden to them either, would it ?
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Mr. Reycraft. Well, tha t is a difficult question. I have heard  it 
said by members of the Solicitor General’s office th at appeals that  it 
would not permit the Government to take to the Supreme Court di
rectly under the Expediting Act it would permit the Antitrust  Divi
sion to take through the courts of appeals, so tha t the re might be some 
additional appeals taken which would go through the courts of appeals, 
which would not otherwise have been taken. Sometimes the Solicitor 
General’s office prefers to  leave a d istric t court opinion as law rather 
than to take an appeal to  the Supreme Court. So, there is an effective 
deterrent  to overloading the Supreme Court with these cases.

Mr. Kirkpatrick. May I just add thi s thought , sir ?
Mr. Hutchinson. Yes.
Mr. Kirkpatrick. T hat I believe the  Chief Justice of the United 

States  has spoken on the matt er of the Expediting Act, and has in
dicated his approval of some change so th at  these cases do not come 
directly  to the Supreme Court.

Mr. Hutchinson. Yes. I am aware of that.
Mr. Kirkpatrick. Mr. Just ice Douglas, of  course, being not the only 

one speaking to tha t matter.
Mr. Hutchinson. I unders tand. Now, I thin k some mention was 

made in your comments pointing out that  these ant itrust cases tha t 
are taken by the Justic e Department directly to the Supreme Court 
are national in scope and concern, and something tha t really should not 
be decided on different grounds by nine or ten different circuits. Is th at 
a characterization of all a ntit rus t suits, or is that  true of only a relative  
few tha t actually  reach the Supreme Court through the Expe diting 
Act?

Mr. Reycraft. Well, it obviously is not true of all ant itru st suits, 
Mr. Hutchinson.  The Solicitor General’s office does exercise a very 
real rest rain t on taking  cases which are not of general importance to 
the Supreme Court, and that  I  th ink is reflected by the s tatistics  as to 
the number of cases which actually  reach the Court. There are more 
cases tha n that, more civil anti trust cases than  th at t ried  which do not 
get there, and some are disposed of summarily by the Supreme Court 
itself. The Supreme Court  can summarily affirm or the Supreme Court 
can summarily reverse in  an ant itru st case, and it has done that .

Mr. H utchinson. Summarily ?
Mr. R eycraft. Yes, sir, it happened  in a bank merger case recently. 

I  believe it was in Texas where the  Government lost the case, appealed, 
and the defendants moved to affirm, and the Cour t affirmed without any 
oral argum ent whatever, jus t reading the briefs.

Mr. H utchinson. I see.
Turning  to one other question, in the testimony of the witnesses yes

terday the point was made tha t the procedures outlined by both the 
House and the Senate bills would, in effect, crea te litigation. Fo r in
stance, we were talk ing about whether the public impact statement 
which would have to be filed would itself  be a matter of litig ation  and 
appeal as to its  adequacy; whether  the public impact statement would 
not in the  end create a great deal f urther  delay in the resolution of con
sent decrees because of the litiga tion and appeals . Do you think there 
is a validity in th at line of argument ?

Mr. Reycraft. Well, I think there is some, at least some validity, sir. 
I would think t ha t if  I  were in th e position o f opposing the en try of a 
consent decree on behalf o f some person who was inju red, or who had
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n pr ivate an ti trus t sui t pe nd ing where T wan ted to get  the  Gover n
me nt' s evidence spr ead ou t in the  reco rd, th at  T mi gh t go int o court  
and ask th at  the  en try  of  the  decree be enjoined because the public  
im pact stat ement  was inadeq uate, and  did  no t meet  the sta nd ards  
which the  Co ngress h ad  se t fo rth  in thi s bill.  So . w hethe r T win or  lose 
is anoth er ma tte r, b ut T think  that  th is is so me thing th at  does not  ta ke  
a lot of  resource fulness or  a law yer  t o arg ue about, wh eth er a public  
im pact sta tem ent requires inc lud ing  ev ide nti ary  matt ers , and th at is 
som eth ing  else th at  seems to be open to me. We  have all,  or  a ll of  us 
her e at  the t able T am sure  hav e had  th e experience  of  judg es, w hen con
sent  decrees are  offered  to  them now under ex ist ing  procedu res,  ask 
in g fo r a stat ement  of counsel as to what the case is about, and  wh at 
the  decree  accomplishes and  the  like. Tha t kin d of  a pub lic im
pac t sta tem ent , or an impac t sta tem ent  like  th at  T see no problem  
with.  A nd the Gov ernment, in fac t, does tha t on inv ita tion of th e co urt.  
Bu t th is bil l, it  seems to  me, if it is to chan ge th at  procedure , con tem 
pla tes . or m ay contempla te a good deal more th an  th at , and th at  is w hat 
worrie s me.

Mr.  H utchinson. T his  bill also ap pa rent ly  requires even publi ca 
tio n in new spapers  around  the  coun try  in a ges ture to inv ite gr ea t 
num bers of  the pub lic to resp ond. And . as a law yer , do we have  any 
such th ing as sta nd ing in  a nt it ru st  cases?

Mr. Beycraft. W ell,  yes . s ir ; the re is a grea t body of  law on stan d
ing . and T cannot even sum marize  it here.  Tn a consent decree there 
is one important Sup rem e C ourt case on th at  issue which the  committ ee 
counsel is very famili ar  w ith in the  El Paso case, the  na tur al  gas  case  
where the  Supreme  C our t did  p erm it the  S tate of  Cali fornia to opnose 
the en trv  o f a consen t decree. Bu t. it did so u nd er  r ule  24 of the  F ed 
era l Buies of Civi l Pro ced ure , which as T recall  it. required a finding 
th at  the  int erv ening  pa rtv had some sort  of  a pr op riet ar y int ere st in 
th n  ma tte r. And T th in k it was a lit tle  str etc hing  o f the  law.  bu t th is 
bil l, it seems to me. does awa y with anv  sta nd ing , or  sta nd ard,  and  
would permit any interested pa rty , as th is savs. to  come in.

Mr.  H utch inson. T than k you for t ha t observa tion . T tend to agree wi th vou.
T yield .
Ch airma n Bomx o. T ha nk  vou very  much.
Before T pass on to Mr.  Brooks, Mr. Be yc raft.  in view of the  fact  

th at  you mentioned the  E l P as o case, where the  Supreme Co urt set 
asid e the  consent  decree in t hat  m erg er case, because as the Court, s aid  
and  T quote , “the Un ite d Sta tes  knuckle d un de r.” and  the  consent  
decree, “promises to perpe tua te ra th er  tha n ter mi na te th is un law ful  
me rge r and threa ten s to  t urn loose on the  pub lic ineffec tive measures 
to  restore com pet ition.” do you th ink th at  th at  sit ua tio n migh t hav e 
been avoided had  the  rule s and requ irem ents th a t are  lai d down in 
the  bill been followed and pursued more  closelv?

Mr. Beycraft. Well. T would like to  sav  a connle of  thi ng s about 
that . Fi rs t T would tell the  cha irm an th at  T t rie d the  El P ah a case fo r 
the Governm ent,  and  T did not  Pa rti cipa te  in the negotia tions fo r a 
consent decree, and . the refore , did  not  knuckle  un de r to E l P as o or 
any body else. Nevertheless. T th in k the  Supre me  Co urt  reached a 
verv good resu lt by. T would  th ink , arguab le law  in se tting  aside, th at 
decree. T th ink mavbe some expansion of the Co ur t’s dis cre tion  to  set aside decrees migh t be va lid.
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W hat  concern s me in th is  b ill  is wha t would  seem to  me would  re 
qu ire  alm ost  a new tr ia l,  even  beyond  th e tr ia l th at you  would  g et  in  
a lit ig at ed  case.

Ch airm an  Rodino. Mr . Kramer , migh t you  com ment on th at ?
Mr. K ramer. I  would  lik e ve ry mu ch to com ment, Mr. Ch ai rm an . 

And  I  wou ld like my com ment to  be fra med  in term s of  fu rt her con 
sid erat ion of Mr . Hut ch inso n’s ex cel len t po int, which  soun ded  a li tt le  
tec hnica l as he pu t i t, bu t which  r eal ly goes  to  the he ar t o f t he  dec isio n 
you  are  go ing  to  have  t o ma ke on th is  bill . li e  po int ed  ou t, prob ab ly  
correctly, and nobod y can  be su re as he hims elf  said, th a t th is  b ill , if  
ena cted, will  enable a su bs tant ia l grou p of  cit izens,  th e exact  dime n
sions of  which we ca nn ot  be sure, to  ap pe ar  in  co ur t an d be he ar d as 
to  th e wisdom of  co nsent decrees. He is r ight . A nd  th e po in t t hat t hose 
of  us who favo r th is  b ill ar e tr y in g to make is th a t th a t is good, th a t 
is wha t we need. We need mo re publi c pa rt ic ip at io n in  t he  s ett lem ent 
proce ss.

Now , i f you do n ot  agre e wi th us on th at , if  you th in k th a t t he  m ost  
im po rtan t th in g is to  see t h a t th e bus iness of  th e Dep ar tm en t, as th e 
Dep ar tm en t judg es  it,  shou ld go fo rw ar d with ou t in ter ferenc e wi th  
bns ybodies , publi c sp ir ite d citi zen s, depe nd ing up on  yo ur  po in t of  
view, or  by comp eti tor s, or  d efe ndan ts,  t he n you  v ote  aga in st  th is  bi ll.

If , on th e othe r ha nd , you  feel th at  de lay  in some cases is wor th  
the pr ice  of  achie vin g gr ea te r publi c un de rs tand in g an d rec ognit ion  
of  th e vit al issue s be ing  se ttled  by some con sen t decrees,  th en  you 
vote f or  the bill.

Cha irm an  R odino. We ll,  th ere h ave been quest ion s r ais ed  as to the m 
ha vi ng  t o employ mo re reso urces th an  are available,  an d delay  m ig ht  
br in g on fu rt her  d ela y, an d th is  m ight  p re judice  o ther  m att ers.

W hat  comment do  you  hav e to  make th ere ?
Mr. K ramer. I  w ould be foolha rd ly , Mr. Ch ai rm an , no t to  s ay th a t 

th at is a risk. I  d o no t belie ve it is a s erious  r isk . I  base  t h a t on my 20 
years  in  the A nti trust  Divis ion , wo rk ing un de r ve ry vig oro us A tt or
ney s Ge ner al an d not so vig oro us  At torney s G enera l, w her e I  witnessed 
remarka bly lit tle  publi c in te re st  in most an ti tr ust  con sen t decrees. 
I  th in k th is  b ill,  t o be sure, will cos t the taxp ay er s a li tt le  because  of  
the se ads th at  h ave to  be  run . To  be s ure,  it  wi ll resu lt in a li tt le  m ore  
wri ting  by  the  A nti tr ust  D ivi sion, bu t I  assure  y ou,  and I  speak  c are
fu lly . th at in 4 ou t of  5, at  least, an d pos sibly 9 ou t of  10, an ti tr ust  
set tlements , while th e pa pe r will be dif fer ent, th e effec t an d re su lt 
will be ju st  about the  same as it  has  been.

Thi nk  o f t he IB M  case, which  is pe nd ing , supp os ing  t ha t the A nti 
tr ust  D ivi sion fo r one rea son  or  an othe r dec ides to se ttle th a t case. In  
He av en ’s name, sh ould no t that co nsent decree  be op en t o the  mo st c are
fu l, ex tensive pu bli c scrut iny ?

Now, you  can  set tle  a con sen t decree am ong a bunch of  rea l es tat e 
brok ers  in Atla nt a,  who  care s? And  th is  b ill  is no t go ing to  m ake  an y 
mo re differen ce as to how  th a t case is se ttled  th an  the ex ist ing si tu a
tion.

Cha irm an  Rodino. Th an k you.
Mr. Brooks .
Mr. B rooks. I  wo uld  ask  is it  w or thwh ile  to  change th e 1 in  10, if  

yo ur  sta tem en t is corr ec t ?
Mr . K ramer. Th at  is  the issue. On balance,  I  th in k i t i s. A nd  th e re a

son I  th in k it  is derives from  my  premises , wh ich  some ca lled bia ses ,
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about the importance  of the ant itrust laws. I am deeply concerned, 
and so is the Chairman of the Federa l Reserve Board, about what is 
happening to  an titru st in this  country. This is not a pa rtisan political 
issue. To be sure, it is a political issue, but not partisan . It  is not because 
in recent years whether we have had one par ty or  another  in the White 
House, we are d rif ting inexorably away f rom our anti trus t goal, and 
in a minor way, to be sure, I  thin k this  bill will tend  to rejuvenate  and 
call public attention to the importance of these cases. So i t is a chance, 
it is a risk tha t I am willing to  take. But, I already told you tha t I 
would be a fool not to say tha t possibly it will not work, possibly it  will 
cause undue delay. I do not think so.

Mr. Brooks. How about the nine which you say would not be altered 
basically by this procedure ? Would i t add th at much work to the An ti
trust Division and would it add much work to the lit igan ts to provide 
an impact statement ?

Mr. Kramer. I have given considerable thought to this  question, 
and I  apprecia te your asking. I thin k for the first vear of the bill 
the burden will be significant. And T think what  will happen is th at  
the Antitrust  Division people will develop a technique of  complying 
with this bill, and without it ever quite becoming routine, I  thin k th at 
a fo rmat and a theory and a structure of these impact statements will 
be developed th at will permit them, afte r the beginning, to get them 
out without substantia l added work.

Now, let me make one other point. I  cannot predic t what the  distr ict 
courts are go ing to  do with this  bill, but  my guess is tha t, with some 
exceptions, depending upon the att itude of particular  judges, that  they 
will not prolong consideration unless the re is a substantial hue and 
cry from affected citizens, whether they  be competitors, customers, or the public.

Mr. Brooks. The reason I  asked tha t question is tha t in nonanti - 
tru st impact s tatements required under other legislation on the devel
opment of waterways, for example, the  impact statements have, and 
at this point are st ill, very involved, time consuming, expensive, cum
bersome, and sometimes very difficult to understand from the stand
point of an ongoing program. T thin k o f a waterway project  that  was 
90-percent completed, but an environmental impact statement tha t was 
not acceptable to a Federal court stopped the entire project. This  is 
what is now being done in my distr ict throu gh that  kind of impact 
statement. Ecological statements as to the impact on the public and 
so forth  are useful, but  unless we can make them more concise, for ex
ample, by the courts being a l ittle  more active in deciding them and 
resolving them without having them all appealed, impact sta tements  
can be a major deter rent to progress and necessary construction.

T would hope tha t a procedure could be evolved whereby the  a nti 
trust public impact statements will not become an obstacle to reason
able or thoroughly logical settlement bv the litigants . And we are 
not try ing,  T do not believe, to stop these from reaching the court. This 
is the law. We deal with people in this world, and I  hope tha t we would 
not let i t be a real  deterrent to the speedy, reasonable accord tha t can be reached in some consent decrees.

No furth er questions, Mr. Chairman. Thank you.
Chairman Rodino. Thank you.
Mr. McClory.
Mr. McClory. Thank you, Mr. Chairman.



165

I want to state that I think the committee has received testimony 
here th is morning from some experts who are experienced in this area  
of the law which th is b ill directs i tself  to, and I cannot help but  feel 
that  the testimony is extremely valuable to  the committee in making 
our judgment.

I note tha t each one of you is at the  present  time in the p rivate pra c
tice of law, and you are appearing  here in you r priva te capacity. I 
would ask you whether you are here representing any particular clients 
or groups of clients in connection with the testimony you are 
presenting ?

Mr. Raycraft. I am speaking only for myself.
Mr. K irkpatrick. Likewise, just personally; I have no clients be

hind me.
Mr. Raycraft. Not only might  my clients disagree with me, but  I  

thin k some of my own partners  might  disagree, too.
Mr. Kramer. Mr. McClory, I am not in private practice. I  am a 

law professor now, and I do not even represent Georgetown Law 
School. I am here on my own.

Mr. McClory. Well, thank you. One pa rt o f this  whole subject con
cerns me, and it relates to the settlement  o f the IT T case, since that 
was the subject of extensive hearings by this  committee when we con
sidered the subject of these conglomerate mergers here IA2 or 2 years 
ago. We considered very carefully the  merger of the H art ford Fire  In 
surance Co. into the IT T conglomerate corporation. A  merger of this 
type  is the object of rathe r broad public concern.

One of you has testified with regard to the  importance of having a 
staff a ttorney present in any conversation which may take place with  
a government official. The testimony presented to this  committee 
regarding the IT T merger was not in the presence of the staff attor
ney, and I am sure that  there must have been many other  conversa
tions, too, perhaps a policyholder would communicate wi th his Con
gressman.

How broad or how restric ted do you th ink th at such a clause could 
be. or such a provision could be, with respect to communications with 
governmental officials on an issue such as that?

Mr. Reycraft. Well, Mr. McClory, the function, of course, of your 
office and of a prosecutor are entirely different, and I think  of all sorts 
of circumstances, and, in fact, could eliminate hardly any circum
stances under which i t would no t be appropriate to have you discuss 
anv matters  of any kind with your constituents.

On the other hand. I can think of very littl e in the appropriate 
area which would jus tify  the President or h is chief domestic adviser 
or any other adviser discussing an titrust  litigation  with the president 
of a company involved in ant itru st litigat ion. And I think that  re
quiring the staff attorney in charge of the case to be p resent at any 
such discussions would keep it from turn ing  to any subject other than 
the litigation, and I  th ink it would, in fact, eliminate such conversa
tions, because I  cannot conceive of any productive discussions on the 
law coming out of th at  kind of  a context. So I  do not  think it would 
have any inhib iting  effect whatever on ant itru st enforcement. I t 
would merely inhib it those conversations that  had to do with other 
things.

Mr. McClory. The other point, o r another  point, made, and I  think 
it  was by Professor Kramer , was with regard to  the repeal of the Ex-



166

pedi ting Act, insofa r as the  ant itrust cases are concerned, this whole subject of the  workload of the Supreme Court, which is also a separate issue.
And do you not think i t would be difficult for us to resolve tha t issue in connection with  this niece of legislation? I mean, either the Supreme Court is overworked, as Chief Justice Burger indicates, and requires some fundamental change in the procedures to ease tha t workload, or it  does not. I mean, it relates, it  is not only relating to ant itrust cases but all types of cases. So your testimony in tha t respect would be in support of former Justice Warren ’s position and agains t tha t of Justice Burger, insofar as this new level of judicial  review that  the Chief Just ice is recommending?
Mr. K ramer. Mr. McClory, I think that there is a good deal to your point, and I inte rpre t it as meaning this, tha t if the Supreme Court is overburdened, and it well inav be, the overburden apparently does not come from a ntit rus t cases. And if you go tha t far,  then  I say le t us not try  to cure that problem with this bill, but consider it separately and see what can be done across the board.
So I think the po int you have made could be argued either wav on the repeal of the Expediting  Act. I think  i t could also be the basis of an argument for not fooling with one litt le tiny—and I think  “tiny” is a fai r word, numerically at least—part  of the caseload.
Mr. Kirkpatrick. I think  there is an important service to be performed here, whereby the courts of appeals, whereby there may be comparatively few cases each year tha t come under  the Expediting  Act, but  they are enormous cases normally, with thousands  of pages of testimony and exhibits. And to have the cour t of appeals perform this, it seems to me thei r natural area with regard to refining those points at issue and to perform that office, it seems to me, is important not only in relieving the Supreme Court of the burden, but of perhaps shaping of the decisional process.
Mr. McClory. I think tha t is all, Mr. Chairman. Thank you.Ms. Jordan.
Ms. J ordan. Mr. Kirkpatri ck, in your sta tement you indicated you wholeheartedly approve of  the amendments to the E xped iting  Act.Mr. K irkpartck. Yes.
Afs. J ordan. Mr. Kramer, however, takes, a slap at the  organized bar, stat ing the reason why the organized bar favors amendments to the Expe diting Act is because the Government position is usually favored by the Supreme Court. Is tha t the reason fo r your approval?
Mr. Kirkpatrick. I  can assure you th at tha t is not the reason for my approval of these amendments.
T might point out also that a very great number of cases which affect the organized bar are the private treble damage cases, and all of those go to the courts of appeals. But, with great respect to my colleague, Mr. Kramer,  T do not give much weight to his point.Ms. J ordan. Well, moving on. Mr. Kirkpatrick, how much weight do you give to your reservation or hesitancy in this bill about questions of admission of l iability being included in the papers  which would be required to be filed under the terms of this act ?
Is that, really deserving of weight in the first instance ?
Ah’. K irkpatrick. Mv point  there, I think, is in complete accord with tha t made by the law enforcement officer of the Antitru st Divi-
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Sion. My apprehension would be th at should the courts, as a result of 
this legislation, adopt a rule of law which would require the admission 
of liabi lity in consent judgments,  there would not be any consent judg
ments, and th at entire avenue of law enforcement would be foreclosed.

Ms. J ordan. Do you th ink tha t it is likely tha t such a move would 
bo adopted ?

Mr. K irkpatrick. T simply look a t the language, Ms. Jordan , and 
have reached the conclusion in my own mind tha t there is some risk 
in tha t language, tha t the courts may think tha t this  mat ter of 
settled law, which I regard  as se ttled law, as being reopened by the 
Congress for fu rther consideration.

Ms. J ordan. Well, are you prepared to say how far  thi s bill ought 
to go in its requirements of information which would he lp one deter
mine the impact on the public of consent decrees ?

Mr. K irkpatrick. I t seems to me i t is impact on the public and not 
an impact on particula r potential  treble damage p laintiffs tha t is the 
important  consideration. And I do not know, T have not thought, 
what changes in language I would think desirable in tha t regard. But 
I simply raise tha t as a flag so th at this subcommittee can consider it. 
T think  it would no t be a part of the intention  of the subcommittee 
that such a change in law result from this bill.

Ms. J ordan. Thank  vou. Mr. Chairman.  I  have no fu rther questions.
Chairman Rodino. Mr. Dennis.
Mr. Dennis. Mr. Chairman, as a country lawyer. T have been very 

interested in sitting here and listening to these experienced practi
tioners discuss the ant itrust laws and problems under  them, and T am 
interested in their  disagreements, which I  guess are  to  be anticipated 
with most lawyers. T feel a li ttle bit  like the English judge, the com
mon law judge, who was called in to sit in the  Admiralty  Division, and 
when he got ready to state his opinion, according to the story, he said, 
“I  hope tha t there will not be any moaning of  the bar  when I  p ut out 
to sea.”

But it seems to me the philosophical question th at has been bruited  
here is one of the more interest ing ones, and T do not know how you 
are going to resolve the  question of the public interest. Of course, we 
are only talking about the ant itru st laws here. I recognize that . But 
how far do we take it ?

Take the criminal law. fo r instance. Usually  we let the U S.  atto rney 
and the defense counsel decide what happens  there completely, with
out intervention of amicus curiae or public interest groups o r anybody 
else. And I  do not know whether it  is any less important, really, than  
this field.

The problem arises in my mind whether what we do not really need 
to do is try  to make our institutions work and our Justice D epartment  
function. TIow fa r we can successfully go to try to legislate morals and 
bring  in everybody and his brother in a lawsuit.

T would be glad to have any more views the gentlemen have on th at, 
because it seems to me that is a very basic question here. You all have 
addressed yourselves to it before.

Mr. Kirkpatrick. Well. Mr. Dennis. I think vou raise the central 
question as I  see it. T s tar t with the proposition tha t to the extent tha t 
the consent judgment process has been brought into doubt through 
closed doors, I think the doors should be open.
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Now,  whether the doors should  be open so that a distric t court can 
inquire into the merits of  a decree, whether or not tha t public inquiry  
or the comments to be made, and those to be heard on beh alf of  the 
public interest should not bri ng  their comments to the Att orn ey Gen
eral , and his deputies? who are charged under our law  and our system o f 
law  enforcement,  is, it seems to me, the central question.

I  tend to think tha t the kind  of  public scru tiny  tha t Mr. Kram er 
advocates  is possible and desirab le before the law  enforcer and not 
before the courts.

Now, at  the Fede ral Trad e Commission, as an example, we had much 
the same procedure, I think,  that  is in some w ays contem plated here. 
We had a publ ic notific ation of  any proposed order , and then we 
would— the matter would  come to the Commission, and as a matter  of  
fac t, in one case, the Commission held a public hea ring on the accep t
ance of  a consent order,  which  aroused some public opposit ion. The 
Commission careful ly considers the differences between the order that 
is proposed to be accepted by it, by the staff,  and tha t which was part 
of  the complaint. Bu t the Commission in that  regard  is stil l the law  
enforcer.  It  is not a separate jud icia l tribunal. It  is acting af ter the 
mat ter has been taken out of  its adjudicato ry posture, and it is act ing 
as a law  enforcer in makin g the decision, both the decision as to the 
range of  other opportunities for law  enforcement in other  areas, and 
the disposition, if  you like , of its law yers and its law  enforcement 
mechanism, as w ell as be ing able to be addressed by  the staff as to the 
possible  weaknesses of the case.

Now , t hat  s imp ly is not the func tion tha t the jud ge can play . He is 
not, he is not there as a law  enforcer. He is not there as an attor ney 
general. I think his direc tions  and his day to day  activities are an en
tir ely  different  direction.

Air. Reycraf t. M r. Denn is, if  I may comment, my concern is what 
I  perce ive your s to be; namely, the pro liferat ion of  these hearings. 
An d maybe  the way  to do i t would  be to say tha t in a case which  is o f 
gener al public importance, and maybe those are not the rig ht  words, 
but I share Vic  Kr am er’s concern about the IBM  case, and tha t case 
has such public impac t and is fra ught  with such pub lic interest t hat it 
should not be settled privat ely . An d perhaps the dis tric t court should 
be give n the power to ce rt ify  tha t a case is of  such public importance 
that it should not be settled at all and tha t it should be litigated and 
determ ined by the normal procedures of  th e courts.

There  are a number of  decrees, such as the Western Ele ctr ic and 
A.T . & T. decree, for example, which  had such public  impa ct tha t I 
just do not think  they should be pr iva tel y negotiated, even bv antit rust 
and Department of  Justice  officials with the best motivations in the 
world. I  do not th ink  you can get all of  the impact, nor  do I  th ink you 
can "et it  in privat e discussions, again , with  people of  the high est 
standards of  conduct in the An titrust Div isio n or the Federal Tra de 
Commission.

I think a public hea ring on a case like tha t would be beneficial, but  
I  thi nk the wav to do it  is not to say tha t no ant itru st case shall be 
settled  with out a public h earing, but to say which ones you are worr ied 
about and say as to those, yes, we will have  a public hearing.

Mr. Den ni s. The n we would have  to make or set forth,  or get a 
statutory  definition, I  suppose, which would  cover that.
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Mr. Reycraft. I would think a statutory definition could be drafted, 
and it even could be appealed. Fo r example, the dist rict  court also 
should not be allowed to say tha t the IBM case is not of general public 
importance, and should be appealed on that i f somebody wants to do it.

Mr. Dennis. Well, I think that might  be a valuable suggestion.
Mr. Kramer, do you want to comment on this ?
Mr. Kramer. No; Mr. Dennis. I have nothing to add to my state

ment and the discussions. I am a l ittle  bit, Mr. Dennis, in a position 
of saying that if cases of public importance could be settled only aft er 
getting full airing , then I would be content. I am afra id jus t saying 
that, just using that phrase , may not be enough.

Mr. Dennis. Let me ask one more slightly  specific question tha t has 
been called to my attention by counsel here.

In  the Freund Commission repor t on the Supreme Court with re
gard  to the expediting pa rt of th is business, makes the point that th ere 
is no appeal in these cases in general, and tha t the result of the Ex 
pediting Act is that  a lot of people who may be out to get an appeal 
do not get one at all, and tha t tha t is a ground for the amendment.

Would any of you like to comment on that ?
Mr. Kramer. Yes. My statement , Mr. Dennis, was very careful in 

talking only about the appeal from the final judgment, and this bill 
has in it more than  one provision about the Expediting Act. I do not 
oppose the provision which amends the Expe diting Act perm itting 
interlocutory appeals under certain circumstances to the appropr iate  
circuit.

My objection is solely to the repeal of tha t portion of the Expeditin g 
Act which says tha t appeals from final judgments shall go only to 
the Supreme Court.

Mr. Dennis. Yes. But as I  unders tand it now, the Attorney General, 
for instance, thinks tha t the di rect appeals should be confined only to 
important cases again, and tha t in the other cases, people should have 
a rig ht to take thei r appea ls more or less like they would in any other 
field.

Mr. Kramer. Only the cases that he or the court says are impor tant, 
yes.

Mr. Dennis. Right . And tha t t ha t would give a more wide review, 
actually, to most litigants, and you would still have the important 
ones go direct. That  is the argument.

Mr. Kramer. That is the argument, and I am going to be so lmld 
as to say he is simply wrong on one po int, and t ha t is the notion tha t 
he will get a more careful review i f you go to  the court of appeals 
than  you do to the Supreme Court. That also puts me in the unpleasant  
position of saying to Mr. Kirk patr ick,  whom I respect, that he is 
wrong because he made that statement.

Mr. Dennis. But  as I understand it, if you get a final judgment 
agains t you in may of  these cases now, you cannot go to the court of 
appeals with them.

Mr. Kramer. Well, perhaps  I have confused the situation . Let me 
summarize.

There are two separate  issues here. The first, should there be any 
appeal at all from interlocutory orders in th e ant itru st field in Gov
ernment Sherman  Act cases. Under existing law, there  cannot be; 
under your proposed bi ll, there can be. I do not oppose that  change, 
and, in fact, I  think  it might be a good idea.



170

The second ques tion is wh eth er or  not , when there  is a final ju dg ment, the  app eal  should  lie only  to the  Supre me  Co urt , or wh eth er it should  go  to  the cou rts of  appeal s unles s cert ified by the jud ge  or  t he  At tor ney General . Since I  believe  al l an ti trus t appeals  i n Government  Sherm an A ct cases are  of  vit al impor tance to  th is Na tion, tra ns cend ing  those in any  oth er reg ulato ry  cases, I fav or  the  exis tin g system of sen ding them all  to the S uprem e Co urt.
Mr . Dennis. OK.
Tha t clarif ies your  po sition,  a nd T appre cia te it. Tha nk  you.
Mr.  S eiberlino [ pr es id ing] . Well,  tha nk  you, g entlemen. I apo logize th at  T was not able to be here  a t th e st ar t of  you r testim ony , an d i f I ask you some questions which are  rep eti tio us  of those whi ch oth ers  hav e asked . T hope th at  you wi ll forg ive  me.
I  w ish I could  ca ll myself a c ountry law yer , pa rti cu la rly  n owa days, bu t T guess I cannot.  H av in g spent appro xim ate ly 21 years  in the  p ri va te prac tice , inc lud ing  mos t of  t hat  t ime in the  an ti trus t pra ctice , I hav e some ap pre cia tion of  the  problems that  we are  dea ling wi th.
I would lik e to  ask M r. R ey craf t and  Mr. K irkp at rick , bo th of  whom have experienced serious reservatio ns abou t the  impact on the  process of  set tling  cases that  th is leg isla tion w ould  have, w he the r r eal ly we are no t bett er off on the whole to have a  procedure  fo r ge tting  th is out  before the  public, befo re ra th er  than  af te r the  court  has pu t its  final sta mp  on a consent decree ?
You know, it h as to be appro ved by the jud ge  now. a nd,  th ere for e, it seems to  me the  f ears expressed by Mr.  K irkp at rick  in pa rti cu la r th at  somehow the  jud ge  might  mak e an extensive inq uir y are  fea rs th at  could  exist, under the  prese nt practice. B ut  the  fa ct is, as you know, th at  the  judge is no t likely to do  that  unless someone raise s some qu estions  in his  mind.  A nd a re we not be tte r off in terms  o f pub lic  support fo r our  jud icia l process if  the  questions a re rais ed a nd di sposed of bv the jud ge  before  he put s h is final s tam p on the  decree, ins tea d of  float ing  a rou nd  af te rw ards  with  all kin ds of innuendo es that  never  are  quite  se ttled?Of  course, the  IT T  case i s one o f th e most grie vou s examples. I  w onde r i f you could com ment  on th at ?
Mr. K irkpatrick. es. T do not know exa ctly  where T come out on the an swe r to th at , sir.  I  th in k t hat  wh at you sugg est  is very impo rta nt , obviously, that  there  be a jud icial sc rut iny  tha t wou ld confirm, if  you like,  the  pub lic int ere st na tu re  of  the consent judg men t and  th at  is, I  think , an im po rta nt  mat ter .
And  as  my s tatem ent in dic ate d, T am not op posing tha t. T am sim ply  ra isi ng  some questions th at  T th ink are serious  ones con cer ning th is pa rt ic ul ar  way  of ge tting  at  it  b efore the court. I t  may well be th at  the in ter es t that, you have suggested of the  public and  of the conferees in the  in tegr ity  of  the  consent  decree process war rant s the inter ferenc e. as I  would  look at it, that, the  cour t must almo st ine vit ably make in the  consent process by reason of  the  pro cedures sug ges ted  in th is  bill.  I  do not. rea lly  dis pu te that , I am sim ply  not , I  th ink,  en- 

tir elv decided in my own mind on th at  po int and  th at  aspect.Mr.  Seiberlino . I  wonde r, Mr.  Re yc raf t, if  you would like  to exp and  ?
Mr. R eycraft. Yes, sir.  I  am very ser iou sly  concerned about the  sett lem ent  of a nt it ru st  cases in such a m anner t ha t they  do  no t pro tec t the public inte rest . And I  th in k th at  I agree th at  the  IT T  case is an exce llen t example of  th a t.
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What concerns me is what I perceive to be a possibility of breaking 
down the old consent decree procedure in order  to take care of those 
few cases which are generally recognized to have been the product of 
the wrong kind of negotiations. I am jus t sitt ing  here and being 
stimulated by the discussion.

It  seems to me that  some sort  of a certification procedure which 
would ide ntify  those cases by t hei r importance to  the economy would 
be a way of protecting  the  public, and at the same time not allowing 
people whose motives are not as good as the public intere st groups’, 
such as those Mr. Kramer  represents, to come in and engage in what  
amounts to a strike  suit on behal f of stockholders, or supplier-cus
tomers, to hold up the consent decree.

Mr. Seiberling. But  is this not one way of keeping the  game 
honest? . . . . .

Mr. Reycraft. Well, yes. Mr. Kramer  was in the ant itru st division 
for 20 years, and I was in i t for 10 years, and Mr. Kirk patrick  was in 
the Federa l Trade Commission, and I thin k the  game is pretty  honest, 
and there are only those grievous exceptions, such as the IT T- IIa rt-  
ford Fire , where the question is raised. I do not think in general— 
I think affirmatively in general, that  the procedures are honest.

Mr. Seiberling. Well . T never have been on the Government side 
in any of these antitr ust  cases, and have always been on the de
fendant’s side, so I  have some feelings about the desires of defendants 
in antitrust  cases tha t if they are going to enter into a settlement, 
to get i t over with with  the minimum of publicity . That is obviously 
a consideration. I guess what  most corporations are concerned about 
is the fact that  the ant itru st bar  is going to be sitting there,  from 
the defendant’s viewpoint, like vultures waiting to pick the bones 
of someone who is unfo rtunate enough to be on the losing side of an 
ant itru st case.

I guess tha t my principa l concern would be tha t lawyers  who make 
a speciality in prosecuting treble damage actions following antitr us t 
judgments would be in there try ing  to not j ust  tighten  up the decree, 
which probably is in the public interest , but  try ing  to sabotage it 
in some cases.

Would  you have tha t kind of concern?
Mr. Reycraft. I certain ly do, and I did not say it as well in my 

statement, but that is a concern. And in fact, one tha t I have ex
perienced in defend ing an ant itru st suit where T felt the motives of 
the attempted intervener, which I was satisfied, had nothing to do 
with the public intere st but was his own personal interest.

Mr. Seiberling. On the other  hand , if there  is merit  to the Gov
ernment’s case, then one of the grea t deterrents we have toward  anti
tru st violations is the treble damage aspect. And I guess what we are 
trying to do is evaluate the competing considerations  of avoiding  un 
necessary and protr acted and somewhat chancy litigation, and at the 
same time see that  the ant itrust laws are respected.

How would you evaluate it from a percentage standpoint or from 
any other standpoint as to the  number of settlements tha t would be in 
hibited by thi s procedure?

Would you say 10 percent, or some percentage? I guess it is im
possible, but what  would be your feel, just from the standpoint of 
gett ing a handle on th is as to the price we are paying in  terms of hav
ing more trials  and fewer settlements ?
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Mr. Reycraft. I do not think t ha t I  could rea lly give you anyth ing useful. I think  it would be substan tially more, substan tially more would not be settled than  are now settled. I just cannot do any better than that , I am afraid .
Mr. Seiberling. All right.
To pursue this in another aspect, I  notice that Mr. Kirkpatrick also expressed some concern, and I am not sure I  understand it, about the undesirability of allowing individuals to be part ies to the hearing if the judge decides to have one. And I guess th at relates to the question th at we have jus t finished kicking around here. But th at is in the judge’s discretion, as I recall from reading the House bill.Air. Kirkpatrick. My apprehension, I think, Mr. Seiberling, was with respect to 2(e) 2 as to whether or not the language there might not reopen what I regard as pretty well settled law, to the effect that  the courts will not require an admission of liability  as the price of the agreement or consent judgment.
Mr. Seiberling. I see.
Mr. K irkpatrick. If  tha t is not the intention of tha t sentence, a sentence in the repor t could easily dispose, I think,  of tha t matter. I simply flag it, and it is not very impor tant, but it would be very, very important indeed should th at be the effect of that language. But I think it can be easily cured if it is not intended.Mr. Seiberling. Well, of course, it  does put some pressure on the court, but it really says the court may consider, not tha t it is required.Mr. K irkpatrick. Argument could be tha t the Congress, with full knowledge of settled law, nonetheless has brough t back to the court the consideration of the impact on individuals  as that which should be considered in the intervening consent decree, and I could construct an argument either way. But  I th ink i t is going to make a battleground of an issue which I think has now been settled and in my own view should be settled in the way it has been settled.

Mr. S eiberling. In other words, you foresee this procedure turning into a trial  of the case in certain respects ?
Mr. Kirkpatrick. It may very well, as to whether or not there should be admission in the par ticu lar facts of the case before the court of liability , yes, sir. And I th ink tha t would be very undesirable from the point of view of the overall consent procedure.Mr. Seiberling. Well, what do you o ther gentlemen say about it?Mr. Reycraft. It  could be broader  than  a tria l of the case, Mr. Seiberling, in tha t if  I go to trials all I have to worry about is the Government. If  I  go into one of these hearings, any in terested par ty may participate in the proceedings, and tha t includes not only one of the many very legitimate public interes t groups, but includes the  trouble damage lawyers, of whom I  am one on occasion, stockholder  suits, any kind of an at tempted intervention. And I think  I  would rather  sro to trial .
Mr. Seiberling. Well, if you are definitely going to have a trial  anyway, I  suppose you might  as well have it with all of the normal procedures.
Mr. Reycraft. I m ight win, but  under  this  procedure I cannot win. If  I go to tria l on the merits, maybe I will win.
Mr. Seiberling. I  wonder if you have some comment on that , Mr. Kram er ?
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Mr. K ramer. Yes, Air. Seiberling. As I understand it, we are now 
discussing solely the phrase on page 5, lines 2 and 3, reading  “and 
the individuals  alleging specific injury from the violation set for th 
in the complaint.”

From my po int of view, which I hope is not jaded, the bill would 
not substantia lly suffer i f those words were removed. I say that be- 

, cause treble damage plaintiffs have been remarkably successful
without tha t clause, and while I can project an argument  favor ing 
it, if  tha t is all we are talking  about, I  think it would be a small price, 
if any, to pay, for gett ing this legislation through, which has such

• excellent objectives.
Air. Sieberling. Well, thank  you very much.
I can see the possible ramifications of this now tha t we have had this 

dialogue, and I must say I tend to share some of the misgivings th at 
have been expressed.

I would like to turn  to one other subject with respect to the Senate 
bill and ask your comments. The Senate bill contains a provision, or 
a proviso, to section 2(g) that  is not contained in the House bill. And 
the proviso is th a t:

Provided that  communications made by or in the  presence of counsel of record 
with the  Attorney General or the employees of the  Department of Jus tice shall 
be excluded from th e requirements of thi s subsection.

I wonder if  this proviso, with its very broad language which goes 
well beyond the  protection of Government attorneys’ work products, 
if enacted, would not create a new legislative privilege for employees 
of the Department of Justice tha t would be quite unique and well 
beyond any existing privilege for attorneys’ work product?

And I would like  to  get your views as to whether there  is a need 
to protect  work done for Government attorneys  investigat ing ant i
tru st violations tha t is pe rformed by economists within  the Dep art
ment or outside, or nonatto rney employees of the department, from 
public disclosure, scrutiny , and accountability  ?

Wha t would your reaction be to this Senate language or to the whole
• concept ?

Air. Reycraft. It  does not sound to  me like it is c reating  a whole 
new work product  privilege area, but only excluding it from tha t 
par ticu lar subsection which requires tha t the  communications be sum-

• marized and filed with the court. I do not  think it creates, I do not 
thin k it creates any new privileges.

Mr. Seiberling. Well, we have two categories of people mentioned 
here, though. We have the counsel, and then employees.

Mr. Kirkpatrick. I f  I  may comment on that , it  i s quite a normal 
procedure in mv experience in settlement negotiations between the 
counsel of record and the Antitru st Division staff to have principals 
present; that is, princ ipals being the defendant’s officers present. I 
think it may be inhibit ing of the free exchange of views to attempt 
to describe the conversations tha t take place, simply because those 
principals are present with the ir counsel.

My own suggestion would be that better than tha t—and it is per 
fectly proper th at the pr incipa ls be present under those circumstances 
and, in fact, desirable frequently, and I would thin k that a middle 
ground might be desirable; that  is to say, the  principals presen t could

23 972—74---- 12
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be identified, but I  would shy away from requiring any kind of elab
orate description of what those principals said and to have tha t 
placed in the public record.

Mr. Seiberling. Well, this proviso really goes beyond jus t describ
ing or permi tting the p rincipals to be present and not have thei r com
munications covered.

Mr. Kirpatrick. That is correct.
Mr. Seiberling. I t also categorizes the people who can he present 

from the  Government side. And what I am wondering is whether we 
should include within  the scope of this “employees,” or define them 
more carefully , or whether we ought to bring  in outside consultants or 
other people.

It  seems to me the word “employees” almost applies to any kind of 
an individual  as long as he is somehow employed by the Justice De
partment in any capacity whatsoever. But I can see all kinds of 
political types being brought in under the guise of employees, for 
example.

Mr. Reycraft. I f  the communication is with reference to the pro
posed consent judgment-----

Mr. Seiberling. Perhaps as long as we restr ict it to the subject 
matter,  we do not have a problem.

Air. R eycraft. Personally. I would not have any objection to any 
conversations I have had with anybody about a consent judgment 
being summarized.

Air. Seiberling. Well, I guess that  is the real answer to the  question, 
is it not ?

One other question. Do any of you feel th at since the dis trict  courts 
know tha t there is likely to be a review by the Supreme Court of 
litigated cases th at there has been an incentive to the lower courts for 
being more responsible and accountable which incentive might be 
reduced i f intermediate review is mandated for ant itru st cases?

Air. Kramer. I do not know of any such reaction.
Air. Seiberling. Do any of you have a comment?
Air. Kirkpatrick. AIv answer would be the same.
Mr. Reycraft. I would not think th at would make a lot of difference.
Air. Seiberling. Are you aware th at S. 782, originally conferred on 

the Attorney General the power to certi fy ant itru st cases for appeal 
directly to the Supreme Court in certain cases, and that, by amend
ment, this power to  cert ify has been removed from the bill ?

Well, th at really  should be a statement of fact. And the question is 
whether you thin k the Attorney  General ought to have this power in 
order to avoid the common defense ba r practices, such as, you know, 
resorting to prolonging or prot ract ing the tria ls of appeals, and 
whether i t would be un fair  to expose the  United  States unnecessarily 
to such deleterious practices?

Would there be a middle ground ?
Air. Kirkpatrick. I t seems to me that your present bill, that is IT.R. 

9203, cuts pretty close to a middle ground, that  at the request of  either 
party, the Attorney General or the defendant, the court shall reallv 
have the cert ifying power. Tha t occurs to me to be perhaps the middle 
ground.

But, on the other hand, I  would believe tha t the Attorney  General 
would exercise this  certification power with cood judgment and reason, 
and I certainly  would, so long as there is not an automatic  require-
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ment, in every case, I  th ink tha t is the  pa rt t ha t gives me trouble. But 
if the Attorney General had the power to certify , yes, I  would think 
tha t tha t would be g ingerly  exercised, and the Solicitor General, in
deed, would use—and in m y experience always has used—excellent 
good sense and judgment in his decisions in tha t regard. And I would 
have no objections to that.

Mr. Seiberling. Does anyone else have any comments on it ?
Mr. Kramer. Well, Mr. Seiberling, as you have heard today, I am 

opposed to any revision of the present law on appeals from final judg
ments;  I  feel they should go direct to the Supreme Court. But  if we 
are going to abolish th at, because the  arguments T have made are felt 
not to be persuasive, I  would favor the Senate version over the House 
version and give the  A ttorney General the power to certify a case as 
deserving of direct appeal to the Supreme Court.

Mr. Reycraft. I  am in complete agreement with Mr. Kramer.
Mr. Seiberling. Well, are there not sometimes when, perhaps, justice 

is on the side of the  defense where there might be some merit in giving 
the defendant tha t same option of going directly to the Supreme Court, 
or going through the appellant procedure ?

Mr. Kirkpatrick. 1 would think the judge of the public interes t 
there, which is, af ter  all, the po int to be desired in the enforcement of 
the ant itrust laws, lies really in the Attorney General and no t in each 
defen dant before  the court.

Mr. Seiberling. Well, I  think I  am inclined in that  direction, though 
T can hear some of the defense bar taking exception to that.

Mr. Reycraft. Well, I think as a practical matte r, the  defense bar, 
as you will undoubtedly recall, usually does not like to go direc tly to 
the Supreme Court i f they can help it, so T do not th ink you are going 
to cut off too many defendants from going direct.

Mr. Falco. Was it not only within the last 3 years tha t the courts 
have held that private parties  may sue for injur y resulting  from Clay
ton Act violations, and is it  not tru e tha t even now circuit courts are 
not in agreement on this point, so that possible recovery if you are 
injured by a merger depends upon a discriminatory  geographic  
facto r ?

Mr. Raycraft. T think the Supreme Court ought to lay that  to rest. 
I have always thought it clear beyond doubt, just  from the language 
of the  statu te, th at section 7 of the Clayton Act is one of the ant itru st 
laws, and i f you are injured in your business, you r property , by a vio
lation, then you are entitled to bring a treble  damage suit. And I  rec
ognize that some of the circuits have seen it differently. But I think  the 
Supreme Court ought  to lay it to rest.

Mr. Kramer. Mr. Falco, I think the example you have given is a good 
one of what will happen if you repeal the provision providing  for 
direct appeals in the E xpediting Act. Here is an example, to be sure, 
of a fai rly narrow  but  im portant aspect of the ant itrust law in which 
the outcome depends on what circuit you bring your case in. I fear  tha t 
simila r proliferation of different views on the antit rust laws will occur 
on more important issues if vou repeal the Expedit ing Act and have the  
Government cases decided differently depending on the circuit.

Mr. K irkpatrick. Of course, I  might point out th at  this case would 
not be subject to  the Exped iting  Act, i t being a private action, so th at 
inevitably our system with the circuits that  there may be different 
rules in the circuits, then  the Expedit ing Act would not cure this.
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Mr. F alco. But the  developments in recent years, Mr. Kirkpatrick , of giv ing some opportunity to recover to p rivate  partie s might have been aired a little bit more fully  in some Government cases, would you not agree?
Mr. K irkpatrick. Oh, I think  that the Expediting Act is not without some public benefit. I  happen to think that in the balance of other important matters before the Supreme Court there should not necessarily be priority to every antit rust  case.
Mr. Raycraft. It  could easily result in the fact tha t a merger was legal in Mississippi but would be illegal in New York, and I do not think th at tha t is out of the realm of possibility at all. In  fact, it  is even 

likely.
Mr. Falco. Thank you, Mr. Chairman.
Mr. Seibkrlino. The minority counsel has a question.
Mr. Polk. Thank you.
I believe tha t under curren t practice the Department of Justice has the option of settling the case either by the consent decree procedure or by private contract, which would not be submitted to a court. If  this is so, and if this bill burdens the consent decree procedure with additional safeguards, would the bill encourage the Department of Justice, in practice, to use the private  settlement by contract route more often than it does today.
Mr. R eycraft. Well, I  think tha t you may be confusing some language in the Supreme Court’s opinion in the Sw ift  case which says tha t a consent decree is a contract between the Government and the parties. I am not famil iar with any private  contract procedure for settling ant itrus t cases. The only way I know of to get rid of it is that  you try  them, settle them by consent decree, or you dismiss them.Mr. Polk. Could not the Department of Justice  today enter into a contract with the other par ty saying tha t it would not prosecute the case if the party  were, in return,  to perform certain acts, say, divesting itself of certain assets ?
Mr. R eycraft. Conditional clearance, T guess, maybe. Yes. If  the parties would say, for example, we will sell off th is part of our business, and the Justice Department says, if you do that , then we will not file a merger suit, yes, those kinds of th ings have happened. Yes.Mr. Polk. Would you expect that  to happen more with the adopt ion of this bill than it does now ?
Mr. Reycraft. It  might well.
Mi-. Polk. Do you feel tha t would be a good result ?Mr. Reycraft. No, I do not.
Mr. Polk. Then do you feel that  we should anticipate tha t possibility? Is it possible somehow to preclude a si tuation like tha t?Mr. Reycraft. I think  if  you intend to get into the realm of prosecutorial discretion, which is really what you are doing, tha t you have got a long road.
Mr. Polk. Right. I understand.
Mr. Kirkpatrick , you indicated I  think  in a comment to Mr. Dennis tha t perhaps it was not advisable for the court to be determining what is in the public interest, but  that if we were going to open consent decrees to public comment th at it would be better for this public comment to be directed to the law enforcer rath er than  to the court.
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Mr. Kirkpatrick. I thin k that is a possibi lity that  should be 
considered.

Mr. P olk. If  we were to take that approach, I  was wondering how 
we could insure that  the public comment that  was being made was 
seriously considered by the law enforcer ?

Mr. K irkpatrick. I do not know any way other th an  appoint ing law 
enforcers of integ rity  th at  will perform the funct ion as laid down by 
the Congress.

Mr. Seiberling. Well, I  understand that  you gentlemen have 
some matters pending which require that  you be released promptly.

I jus t would like to throw out one question and get a quick re
action from you. W hat  effect do you think this  procedure , i f it were 
adopted, would have on the filing of antitr us t complaints in the 
first place, in terms of whether the Departm ent of Just ice does a 
bette r or an infe rior  prelimina ry job of making sure they have got 
what they thin k is a good case before they file a complaint?

Would this have any effect on that  one way or the  other?
Mr. Kirkpatrick. I  would thin k it would, sir. I would thin k tha t 

when faced with these procedures, and when faced with  the obvious 
problems created by differences between the  relie f claimed in the 
complaint , and the relief  that is proffered in the  consent judgment, 
th at  inevitably on the average cases would be scrutinized , I th ink, more 
carefu lly to be sure th at such varia tions would no t arise because those 
inevitably would be impediments to the consent procedure.

How much is difficult to estimate—it is a  m atte r of degree only— 
bu t T thin k there  would be a t ightenin g up of that  process.

Mr. Seiberling. Does anyone else have any thoughts  on it?
Mr. Kramer. T cannot  add anything, Mr. Seiberling , because I 

agree with every thing  Mr. Kir kpa tric k said on that  point.
Mr. Seiberling. That would certain ly be one desirable  result, then, 

of this  type of legislation.
Mr. K irkpatrick. Rut,  it might or might not. There may be some 

cases that  should be brou ght on princ iple where the  facts are not 
necessarily as stron g as one would like. Th at resul t is a mixed blessing, 
sir. in my judgment .

Mr. Seiberling. I  see.
Mr. Reycraf t ?
Mr. R eycraft. Yes. I  agree with Mr. K ramer and Mr. Kirk patr ick.  

I  think an additional reason for  fewer cases being brought would be 
a lot of antitrust  division attorneys would be in court  defending the 
judgments on cases they brou ght  last year.

Mr. K ramer. Tha t, of course, is where I  differ with the other  two 
witnesses.

Mr. Seiberling. Well, gentlemen, on that  note, I  guess we will 
adiourn.

I want  to thank you very much for coming and for  giving  us the 
benefit of your  tremendous experience and knowledge and wisdom.

And I  will now ad journ  the hearings unt il Wednesday, October 3, 
at 10 a.m. The hearings are now adjourned.

[Whereupon, at 12:05 p.m.. the subcommittee was adjourned, to 
reconvene on Wednesday, October 3, at 10 a.m.]
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House of Representatives,
Subcommittee on Monopolies and Commercial Law

of the Committee on tiie Judiciary,
Washington, D.C.

The subcommittee met at 10:05 a.m., pursuant  to recess, in room 
2141, Rayburn House Office Building, Hon. Peter W. Rodino, Jr . 
[chairman] presiding.

Present: Representatives  Rodino, Flowers, Seiberling, Jordan , 
Mezvinsky, Hutchinson, McClory, and Dennis.

Also present: James  F. Falco, counsel, and Frankl in G. Polk, 
associate counsel.

Chairman Rodino. The  committee will come to  order, and we will 
resume our hearings on the Antitru st Procedures and Penalt ies Act 
in S. 782, H.R. 9203, and H.R. 9947.

Our first witness this morning is Mr. Basil Mezines. He is fo rmerly  
the Executive Director of the Federal  Trade Commission, and he cer
tainly has distinguished himself in the field of public service in tha t 
capacity. I am delighted to welcome Mr. Mezines this morning, not 
only as a distinguished member of the bar, but as my good fr iend.

TESTIMONY OF BASIL J. MEZINES, STEIN , MITCHELL & MEZINES, 
WASHINGTON, D.C.

Mr. Mezines. Thank you, sir.
Mr. Chairman, if I may be permitted, I have a rather  short state 

ment, and I  think it  would be helpful if I  would read it, sir.
Chairman Rodino. Y ou may proceed.
Mr. Mezines. Thank you, sir.
Mr. Chairman, it is an honor to appear before your committee, 

especially since you have recently assumed the chairmanship, and I 
really consider it an honor to be with you today. As you know, I  am 
now a partner  in the  law firm of Stein, Mitchell & Mezines, practic ing 
law here before the courts and the administrative agencies in the Dis
tric t of Columbia.

Unti l recently, I  was on the staff of  the Federa l Trade Commission 
where I was employed for  almost 24 vears. While at the Federal  T rade  
Commission I served in several different positions, including senior 
tria l attornev , Director of the Commission’s Bureau of Competition, 
Executive Assistant to the Chairman , and finally. Associate Executive 
Director and my final position was Executive Director for the last 
three or four years, where I had responsibil ity for the operation® of 
the Commission, which included its legal caseloads and the budget of 
the Commission.
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I am very act ive  in  th e Am erican  B ar  and  the  F ed eral  Ba r.I  a pp reciate you r inv ita tio n to  a pp ea r before t hi s s ubcommit tee and presen t my views on H.R.  9203. A nd  I would like  it  understood th at  any  comm ents  I  m ake today do no t p ur po rt  to  reflect  the  v iews o f the  Fe de ra l Tra de  C ommission . I  un de rst an d the y are  go ing  to commen t on th is  b ill,  and my views, in no way, reflect the views  of  any of  the associatio ns th at  I  a m act ive  w it h ; the AB A or  th e Fe de ra l Ba r. I  do no t rep resent  anyone  in connect ion with th is leg islation, ei ther  direct ly or  ind irectly. I  hav e no fina ncial intere st.  1 am,  very fra nk ly , onlv here to  be  of  some h elp  to th is  commit tee. I wa nt to  g ive you my out look as a t ria l law yer  who has been involved in the  tr ia l of  cases an d the  set tle ment of  cases.
Mr. Ch air ma n, at  th e out set  o f my tets imo nv,  I wa nt to  infor m you th at  when I  fir st became famili ar  wi th the  Tu nney  Bi ll,  I was  very much opposed to i t. I t  was my  in iti al  rea ctio n and I th ink th a t will be the  in iti al  reaction o f any  t ri al  att orney in Gov ernment. They are  n ot go ing  to  like  it.  As t he  co mmittee  knows, ap prox im ate ly 80 perc ent of all comp lai nts  filed by the A nti trust  Divis ion  of  the Dep ar tm en t of Ju sti ce  are set tled pr io r to tr ia l by en try  of  a Consent Decree. The Fe de ral Tra de  Commiss ion has a sim ila r record  in the set tlement of  mat ters  ar is ing from th at  agency.
Trial  att orneys  feel th at it  is im po rta nt  to  set tle  cases, because of the lar ge  num bers they  have an d the short age of  ma npow er,  and when they  are  ha nd lin g a case, they  feel  th a t the y are  in the dr iv er ’s seat an d they  know wh at is the bes t fo r the Governm ent an d fo r the cou ntry. Th ey  do no t wa nt  any one te lli ng  the m th at they  can not  set tle  a  case. They feel when they  do no t hav e the evidence , th at  t hey wa nt  to  get  out as easy and as fa st  as  they can,  and a se ttle me nt gives  the m th is  op po rtu ni ty  when they  ju st  can not pro duce the  evidence.An othe r thi ng  is, a  t ri al  att orney does no t l ike  to  be  second-guessed, li e  does  no t w an t anyone co mm ent ing  on h is s ettl ement . T hese lawyers  in Gover nm ent  tod ay,  in the A nti trust  Div isio n and th e FT C, are  very hon est  law yers , they  are  very consc ientious. Th ey  real ly  do a rema rka ble  job. I  know  of  no ins tan ce in the 24 years  I  was at  the Fe de ral Tr ad e Commission where  any  tr ia l at to rney  set tle d any  case fo r any per son al ga in or  fo r an y immoral purpose. I  th in k th is is a Aery unusu al fact  th at  we have nev er ha d th is  at  the Fe de ral Tr ad e Commission. I  am not  speaking  fo r the Com missioners,  bu t I am ta lk in g ab out th e sta ff of  the  Fe de ra l Tr ad e C ommission .

Now,  why d id  I  cha nge  my m ind  ab out th is  bil l ? W ell , f or  one t hing , it  became  v ery  clear to  me t hat  a lo t of  people on th e outside do no t share  t he  confidence  t hat  I  have in the Gover nm ent  att orney. I  th in k ma ny people are very suspicious  of  some of  the set tleme nts  by tr ia l attorn eys, and I  fe lt th at  the tim e ha d come where some thing  ha d to be done . I t  is no t enough fo r a tr ia l at to rney  sim ply  to  say  th at  I  know about thi s case and  nobody  can tel l me how it  s hould  be set tled . I mean, th at is n ot enough. I t  is  n ot  e nough fo r him  to  feel  confident.  The pu bli c has to feel confident.
W ith  th is dro p in confidence by the pub lic,  some thing  ha d to be done an d I  th in k th at  t hi s leg islation  tak es  the necessary  steps to in for m the publi c in all segm ents  a nd  t o enc ourage  thei r com ments and opinions on set tlem ents . I n  essence, I  v iew th is  bi ll as a fu ll disc losu re bill . Fu ll  disc losu re, inc ide nta lly , i s som eth ing  th at peo ple  w ork ing  in
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Government feel t ha t advertising agencies should  do. They feel tha t 
adver tising  agencies should fully disclose everything about a  product. 
I thin k that the same thin g should be expected from Government 
attorneys on settlements. They also should make a full  disclosure.

Now, there are certain things about the bill that are very minor 
that I  would like to comment upon, which I  think will be very helpful.

Fir st,  the  proposed legislation  provides t ha t the dist rict  court shall 
make an independent determination as to whether or not the entry  
of a proposed Consent Decree is in th e public interest as expressed by 
the ant itru st laws. The bill requires tha t certain  procedures be fol
lowed in order to assist the cour t in making that  determination. I 
think everyone will agree that the courts should not simply rubber- 
stamp anti trust decrees. I  mean, if the court does not play  a role in this, 
then you do no t need a judge. There is no reason to ever even app ear 
before him. He should do something more than  just  rubberstamp this 
decree.

At this time, the courts are required  to examine the decree to see 
whether i t is enforceable, whether i t provides relie f consistent with the 
prayer of the complaint and whether, on the whole, the Consent 
Decree is in the public interest.

I do not think the bill, itself, requires him to do that  much more. 
The specific provisions of the bill, section 2, would also require tha t 
the Justic e Departmen t file and publish, along with the Consent 
Decree, a public im pact statement, which explains the natu re and the 
purpose of the proceedings; a descript ion of the practices involved: 
an explanation  of the relief  to be obtained by the proposed decree and 
the anticipated effects on competition of tha t relief; the alternatives 
actually  considered and the effects of such alterna tives on deciding 
on such reli ef; and the procedures available for  the modification of 
the proposed judgment. I believe tha t the requirements of the impact 
statement are similar in some respects to statements that  have been 
issued by the Antitrust  Division. That is something  that  is difficult 
for me to understand, because I thin k the An titrust  Division is 
doing a great deal of this . And why they would be opposed to  i t now 
is a mystery to me.

In  many respects, this practice resembles what the Federal Trade 
Commission does today. They do much of the same. I  cannot see any 
problem for  any attorney to file a statement, explaining the nature 
of the proceedings, describing the practices involved and explaining 
the proposed judgment and relie f to be obtained or the anticipated 
effects on competition of tha t relief.

Simila rly, the staff in the Antitru st Division should not have any 
trouble listing remedies available  to priva te plainti ffs and describing 
procedures available for modification of proposed judgments. That 
type of language is going to end up be ing boilerp late. There  is no rea
son why they cannot put that  in an impact statement.

I have some problems, though,  w ith tha t pa rt of the impac t state
ment listing the  al ternat ives considered and the antic ipated effects on 
competition of such alternatives. I  would propose to strike  in lines 13 
and 14, at page 3 of the bill, in subsection 2 (b ), that  par t which rea ds : 

And the anticipated effects on competition of such alternatives.
T think when you put tha t in there, you are m aking the staff sort of 

carry on a runnin g battle with themselves. I  really think  i t should be
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str ick en  because if  it  is r eta ined , it  wi ll be ne cessary  f or  the sta ff of  th e 
A nti trust  Divis ion  to  discuss  various al te rnat ive remedie s and th ei r 
effect  upon  compet ition. State me nts and disc ussions o f th is  k ind en ter 
in to  an are a of spe cul ation , and the sta ff should no t be req uired  to  
make predict ion s as to  t he  c om petiti ve  effects of  vario us  alt ern ati ves, 
which it  has  considered.  I  t hink  i t is sufficient  to  require  the s taff  to  say 
wh y they  hav e fra med  a decree an d wh at  the y expect to accomplis h 
and, i f necessary, have them describe the a lte rnat ive s.

The. firs t pro vis ion s of  the im pa ct  sta temen t accomplis h th is  
objective.

W ith  resp ect to  the  6 0-day pe riod fo r publi c considerat ion , there is 
no question th at  you have to have  a 60-day pe rio d if  you expect to ge t 
any comm ents. An d th is  will ass ist the co ur t in de term in ing wh ethe r 
the decree  is in th e p ub lic  intere st.

Th is  is goi ng to  delay the  set tleme nt of  th e case, and it  wil l ho ld 
it  up  for  60 days. Bu t, t hi s i s the price  th at h as  to  be pa id  f or  th e b ene 
fits t hat w ill acc rue , and th ese  an ti trust  cases have  neve r been noted fo r 
be ing  quickly  proce ssed.  Many of  them  dr ag  on fo r a lon g time . I  do 
no t see how th is  60-day pe rio d wil l create  a ny  p rob lem  that wou ld de
feat  th e purp oses of  the  bill.

Th e pro ced ura l and subs tan tiv e fac tor s, which  the court  mu st con 
sid er  be fore  m ak ing a findin g th at the decree is in the public  i nte rest,  
T th ink,  are  ju st  and necessa ry, and  they  do no t req uir e the  co ur t to  
con duct the t ri al  o r engage  in  extended pro cee din gs which might  ha ve 
the effect of de lay ing  a  sett lem ent . I  do no t belie ve th at the  c ou rts  a re 
any more anx ious th an  t he  G ove rnm ent , or  o uts ide  att orneys , to  dr ag  
on cases, and  I  do no t thi nk  the courts  ar e g oin g to  use  th is  as a basis  to  
hav e anoth er tr ia l. The se di st rict  cou rt jud ges do no t wa nt  a ny  t rial s,  
th ey  are  loaded a s it  is.

To  insure  th at the re  is no  mistake abou t th is,  and  th is  does no t occur,
1 wou ld sugges t an amend ment on page  5 o f sect ion 2( e)  ( 2) , in lines
2 to  5. T wo uld str ike th e comma a ft er  the word “c om plain t” a nd  s tri ke  
the words “inc ludin g con sidera tion of  the  p ublic  benef it to be deriv ed  
fro m a d ete rm ina tio n of the issues  a t t ri al .” I  th in k the com mit tee  wi ll 
agree th at  i t is not the  purp ose  of th e Gover nm ent  to  go to  tr ia l fo r the 
bene fit of  po ten tia l pr ivat e pla int iff s, bu t th at such mat ters  are  tr ie d 
because th e ge neral publi c wi ll benefit . In clu sio n o f th e la nguage  I  hav e 
ju st  recommended be str ick en , seems to be an invi ta tio n fo r the co ur t 
to  require  the Go vernm ent to  go to t ri al , o r someone  m ay th in k it  is an 
invi tat ion.  An d th is  is some thi ng  I  th in k th at  sho uld  be avoided . I f  
the judg e has to  act  in the public  in ter es t, I  th in k he will do so. Th e 
lan gu age whi ch wou ld be ret ain ed  in th a t pro vis ion  in 2 (e ),  to the 
effect  th at  the  cour t mav con sider the  publi c im pact of  en try of  the 
judgme nt upo n the pub lic,  g enera lly , and individu als all eg ing  speci fic 
en try from  the  v iolations set fo rth in the co mplain t a re  f ul ly  a dequate  
to  nrotect,  the p ub lic  intere st.

It  seems, the refore , th a t t he  on ly effect o f th e l angu ag e which is  pr o
posed to be str ick en fro m th e bil l, wou ld be to  induce  the di st rict  
co ur t to conside r wh ethe r requ iri ng  the Go vernm ent to  go to  tr ia l 
wou ld a id pr ivate tr eble damage p lainti ffs .

I wou ld like  to tu rn  now t o the pen alti es.  As you know, one of  t he  
pro vis ion s o f the  bil l in sect ion 3, would increase th e maxim um pe na l
ties fo r v iolations o f the Sh erman  A ct from 850,000 to  $100,000 fo r in 
div idu als , and to $500,000 f or  corporat ion s. Th e re aso n fo r th is  change ,
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I  th ink,  is very obvious. I th in k you wil l be giv en examples  of  si tu a
tions  where  th is cou ld be a very , v ery  heav y fine on  some c orp orati ons, 
especially  if  there is more th an  one count in the ind ictmen t. But , I 
th in k th is  does give  the jud ge  the dis cre tion to impose thes e large 
penaltie s where nece ssary. I t  does no t mea n they  are  go ing  to  be im 
posed in eve ry case a nd , r ig ht  now, th e jud ge  does n ot  have  the  d isc re
tio n to impose a lar ge  fine ag ains t a  la rge c orp oration . An d thes e fines, 
in some cases, ar e meaningle ss.

Th e la st  sect ion of  th e bil l wou ld ame nd the  Exp ed it in g Ac t to  
req uir e an ti trus t cases to  be appeale d to the co ur t of ap pe als  ra th er  
than  di rectl y to  the Supre me  Co urt. Th is  is lon g overdue. Th e 
ori gin al purpo se of  ha ving  cases go t o the  S upr eme Co ur t was because  
you  hav e a new law,  the countr y fe lt th at  so me thing had to  be done im 
me dia tely to get  f as t action. I  t hi nk  w ith  the cou rt ha ving  th e bu rden  
it  has at  th is  tim e, som eth ing  has to  be done. Civ il cases in an ti trust  
matt ers hav e tho usands  and  thou sand s of  pag es in th e record . I  
th in k it is impo ssib le fo r the Supre me  Co ur t to  e xam ine t hose record s 
unle ss they  are  go ing  to  give  up  a lo t of  th ei r time where  it  cou ld 
be spent on som eth ing  else.

Hav in g th e in iti al  appe lla te revi ew in the court  of  appeals  wou ld 
he lp  the Supre me  Cou rt as well as th e l it ig an t i n ref ining the issues. In  
those  sit ua tio ns  where  i t is im po rta nt  f or  the Sup rem e Cou rt  to  review  
th e case, the  bill  pro vid es fo r such  situa tio ns , and cases of  gen era l 
publi c im porta nce wou ld be appeala ble  di rec tly  to  th e Supre me  
Co ur t af te r cer tifi cat ion  by  a single  di st ric t jud ge  in lieu  of  the 
th ree- judg e court , upo n ap pli ca tio n of  ei ther  pa rty.  I  th in k th is  is 
sufficient sa fegu ard and th is  is good.

Mr. Ch air ma n, I  am aw are  of the sta tem ents th at  have been  made 
in opposi tion o f th is  bill . I  hav e re ad  th e s tatem ent o f p res en t A ss ist an t 
At torney  Gener al Kau pe r. I  hav e rea d th is  sta tem ent of  hi s deputy.  
Th ey  are gr ea tlv  conc erned th at  th is  bill  wou ld involve  th e di st rict  
court  to  such a deg ree  i n the  co nsen t p roce ss th at  i t is g oin g t o di srup t 
se ttle me nt pro ceedings,  and weaken th ei r ab ili ty  to se ttle  cases. I  do 
no t agree wi th th is.  I  also  u nd ersta nd  th at  the  board  of  governo rs of 
th e Am erican  B ar  Associa tion , an organiza tio n in which I  am ve ry 
active, ha s ju st  app rov ed a re solutio n opposing  the sections o f th is  leg is
la tio n affe ctin g consen t judg men t proceeding s. In  short , t he  A me rican 
B ar Associa tion  feels  th a t t he  added pro ced ure s would encumber , an d 
•complicate the ha nd lin g of  cases, an d hav e a ch ill ing  effect  on th e 
ab ili ty  of  the Governm ent to  negotia te orders . Further , according  to  
the Am erican  Bar  Associa tion , the bil l wou ld cre ate  pro blems  con 
ce rni ng  the sta tus of  th ir d  person s at tempt ing to int erv ene in an ti 
tr u st se ttlements .

While I  do  no t a gre e w ith  th ese  conclus ions,  I  feel th at  t he  concern s 
expressed  are  serious , and if  the bi ll is ena cted, it  will  req uir e the 
close at tent ion of  th is  com mit ttee , as well as the court , to  be sure 
th a t th e pu rpo ses  for wh ich the  bill is designed  are realiz ed.

I f  I  may, Mr.  Ch airma n, I  wou ld like to  urge  th is com mit tee  to 
ser iou sly  con sider est ab lishin g a com mit tee to  stu dy  th e opera tio ns  
of  th is  bil l, as well as othe r sta tu tes deali ng  wi th  comp eti tion an d 
an tit ru st . Th ere has no t been a fu ll rev iew  of  th e an ti tr ust  law s 
which  hav e a signific ant  comp eti tive imp ac t since 1954; since  th a t ti me 
there ha s been  piecemeal leg islation  de ali ng  wi th ma ny  sub jec ts. 
Th ere are a lo t of  cha nge s ta ki ng  place in  th e Am eri can economy.



184

We have price controls, we have deficit financing, we have got allocation of scarce materials. Our international trade deficit is in a very precarious state. We have consumer and environmental problems. Somebody has  to take a look at these. Now, this  committtee—tha t is, your committee, sir—did an excellent job in studying the conglomerate merger movement. The report tha t was issued by this committee in Jun e of 1971 was excellent and i t provides a basis for further  study of that  area of competition.
I believe tha t an outside commission devoting a major portion of its time to these problems could focus on many individual issues and present to the committee the separate views of many diverse interests. Mr. Chairman, I feel tha t a commission would generate  interest in the capitalis tic system, and the ant itrust laws which are presently under attack,  and it would provide this committee with a wealth of information. Such a commission is needed at this time. I think it could augment the work of your committee, and permit minute examination into certain areas tha t the committee might not ordinarily take a look at. And I respectfully request tha t you give your consideration, sir.
Mr. Chairman, tha t ends my statement, and I  would be very pleased to answer any questions tha t you migh t wish to address.Chairman Rodino. Thank you very much, Mr. Mezines, for that very informative statement. I am delighted and pleased to hear you make the initial  observation tha t when this first came to our a ttention,  your reaction was really tha t of opposition to the legislation before us.Mr. Mezines. Yes, sir.
Chairman Rodino. But, you finally reached vour conclusion that the matte r, despite the fact tha t i t may have some effects tha t would necessarily be delaying was nonetheless in the public interest. I feel tha t a v ital and essential consideration, in looking a t this bill, is how the public views it. Has the public lost confidence in the ability of the v arious agencies of Government whose prim ary responsibility is to oversee and protect the  public? Whether this is something that appears to be the case or  actually is the case, i t is vita l to insure tha t the public has such confidence and I  think th at anyth ing th at we can do to insure tha t is important.  T am hapn v tha t you make this observation, and, frank ly, T thin k that th e publ ic interest and the reaction of  the public is tremendously essential in considering this bill.
NTr. Mezines. Very frank ly, Mr. Chairman, when T looked at the bill, at first, I was looking at it from the standpoint of a tr ial attorney at the FTC, and I  sai d: “Oh, I do not want to have to write  a statement as to why I  am doing this. Why should I have to do this?” But, when you separate yourself from th at  function, and you look at what  is hap pening it is not fai r to  the Government attorneys no t to  have the respect of the public, because they deserve it.
Chairm an Rodino. Thank you very much, Mr. Mezines. Your test imony indicates, as has the testimony of many others who have come before us, th at 80 percent o f the complaints tha t are filed by both the Justice  Department and the F TC  are settled by consent decree. Now, do you believe tha t there  would be a substantial reduction in the amount of consent decrees tha t may be forthcoming as a result of this legislation which m ight  overburden the departments and create unnecessary delay and thus prejudice  what we are really  seeking to do and, tha t is, to handle these cases as expeditiously as possible ?
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Mr. Mezines. I  do not, and the reason for my statement  is there was 
a time when the Federa l Trade Commission settled cases by consent 
order, and then they changed their  procedure and said tha t in the 
future we will require all consent decrees to be pu t on the public rec
ord for 30 days, and we will receive comments from the public. When 
the Federa l Trade  Commission took th at step, many people said, this 
is going to slow down the settlement of cases. It  has had absolutely no 
effect, and I think  the fe irs that this will result in a slowing down of 
settlements have been gr jssly exaggerated. I do not anticipate tha t at 
all.

Chairman Rodino. Then might you say, as a followup, whether it 
is 80 percent or 70 percent, that the cases tha t result in settlement and in 
consent decrees, in no way represents the vigor with which a case has 
been settled or whether or not a case has been properly settled ?

Mr. Mezines. I do not think it will have any effect. It  will not, 
in any way, discourage settlement and it will not, in any way, dimin
ish the force of the antit rus t laws. I f anything, it will be very helpful 
because durin g this process they may get some comments tha t will 
show them tha t they made a mistake. And I mean, that is always pos
sible. No one has suggested tha t. But it is possible tha t comments will 
come in and  people in government will realize we have made a serious 
mistake here. And, in tha t way, the  public interes t will be protected.

Chairman Rodino. You mention, Mr. Mezines, on page 3, th at you 
suggest the committee take effective steps to monitor the actual per 
formance of the statute , as well as laws dealing with ant itrust and 
competition. Do you feel tha t a continuing oversight of the perform
ance is important ? Do you feel tha t this sort of keeps the departments  
on their toes?

Mr. Mezines. Well, Mr. Chairman,  I  know t ha t you will regard as 
very serious some of the objections th at have been made to this bill 
by members of the Department. And I would think  tha t you would 
want this bill monitored fo r several reasons: (1) To see tha t it  is being 
followed; and (2) to  see jus t how it is working. This  is one area th at I 
think tha t the Commission could be of  some help to you. There are 
many other areas, b ut this is just one portion of the work tha t they 
could do for this committee.

Chairman Rodino. Mr. Mezines, you made reference to the work of 
this committee in 1959. At that  time the subcommittee reached the 
following conclusion, and stated in its report t ha t “large scale use of 
the consent decree to conclude ant itrust suits, institu ted bv the United  
States, therefore,  amounts to an invitat ion to corporate officers to 
undertake  programs tha t may violate the law.”

Would you comment on tha t?
Mr. Mezines. Well. I would have reservations about adopting tha t 

conclusion. I  think  tha t requires amplification. I do not  th ink t hat  I 
could agree with that , sir, very frankly.

Chairman Rodino. You suggest the committee consider the estab
lishment of a commission in order to study both the effects of this  
legislation, should we adopt it, and other ant itru st statutes. Are you 
suggesting tha t as a part of the overall consideration of th is bill, or 
something separate and apart?

Mr. Mezines. Well, Mr. Chairman, as I have indicated, mv ex
perience, my lifetime experience has been at the Federa l Trade Com
mission and I am not familiar  with the workings of legislation. I think
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it is v ery  im po rta nt  t ha t there  be a commiss ion. I  certa inl y would no t wa nt to tell  th is committ ee wh at orde r of  business you should trea t leg islation or wh eth er it sho uld  be a pa rt  of th is bill or  not. I  th in k th at  is enti rel y in the  d iscreti on o f the comm ittee.  Bu t, it  is som eth ing  I  th ink you should do, Mr.  Ch airma n. Very fran kly,  Mr. Ch airma n, 
I  observed you on “F ace  the  Na tio n” Sunday,  an d you were ta lk in g 
abo ut m any problem s th at  effect th is Repub lic.

An d, inc ide nta lly , if I may  make  a  personal comment, I  a dm ire  the way  th at  you han dled yourself  and  wh at you were say ing , and wh at  you were tryi ng  to  tell people th at  you were deali ng  wit h, wh at  problem s th is committ ee has . And, as I was lis ten ing  to  you, I  said  to myself , now, how is thi s comm ittee  going to sit down and take a look at  section 2(c) of  the  broker age  clause of  the  Ro bin son-P atm an Ac t or  the  Web h-Pomeren e Act?  I mean,  I ju st  th ink it  is rid icu lous at  th is  tim e fo r th is  c omm ittee to get  involved in a lo t of  researc h, and stu dy , and  lis ten ing  to witnesses on some aspects of  these an ti trus t laws th at  nobody even cares abo ut any  more. An d I  th in k you should  ge t all of the  h elp  you can. There  are  a lot  o f experts  who would like  
to serve you and  the re is no reason why you cannot ge t the  help of 
these people. I t  is not going to cost the  Government  an yth ing . The Am erican Ba r Associat ion says th at  th is leg isla tion is going to have 
a bad effect. G et some of  those  people, as well as some of  these “ Na de r” peop le to  work. Put  them  to w ork fo r thi s comm ittee.

W ha t the  pri or ities  are  on th is or  wheth er you make th is  part  of  the legi sla tion  or  sep ara te,  I  th in k th at  is som eth ing  th at  you will 
know how to handle you rse lf, an d I ju st  could no t give you advice on that .

Ch airma n Rodino. Well , T a pprec iate t hat  an d I  ce rta inly  recognize th at  ns one who has ha d such a considerab le experience in deali ng  w ith  thes e ma tte rs,  you recognize how voluminous all of the  in form ati on  is, and how difficult it is to be able to absorb i t. A nd T can  app rec iate why  you make  th at  suggestion. Bu t. does it no t ult im ate ly come down to th is : F ir st  of all.  and apprec iatin g your  personal comm ent, th at  we have got to conside r the  pr ior ities  and  th at , at  the same time, u lt i
ma tely the  respon sib ility is ours? Undoubted ly, wha t a commission  may  do is to lx1, able  to assemble, and then  br in g toge ther  th at  kin d of  inform ation  th at  may be more  rea dily digestible . Bu t, in the end,  since we are  a committee of  the  Congress,  con sti tuted  in such a way  as to assume a cer tain res ponsibil ity  and  a certa in jur isd ict ion  in certa in areas, the n it  evolves upon us, and  you are  sug gesting  th at  the  commission merely acts  as an arm  th at  mi gh t supp ly inf orma tio n 
and br ing t ogeth er t he  exper tise  and what eve r i t may  in  order  to make the work  of the committ ee th at  much easier ?

Mr. Mezines . There  is no ques tion  abo ut it. Th e res ponsibi lity is you rs, and  I  respec tfu lly  sugges t you should  ge t all of the help you can.
Ch airma n Rodino. Well.  T ce rta inly  appre cia te wha t you hav e said in th at  connection . Mr. Mezines . I t  is  v alid  and I  am sure you, as one who  recognizes wh at we are  con fronte d with in eve rvd av problems 

and  with  the num ber  of  items and  subject s t hat  come wi thin the  j uri sdic tion  of th is committee, ce rta in ly  realize  it  is beyond the realm of real ity  to expect t hat  we could  deal with all of  those matt ers and  deal wi th  them  today. So, th ink you very much, Mr. Mezines.
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Mr. Mezines. Thank you, sir.
Chairman Rodino. Air. Hutchinson.
Mr. Hutchinson. Thank you, Air. Chairman.
From your statement , in response to the chairman, Air. Afezines, 

I  understand  th at you are  not here recommending or u rging the com
mittee to amend the bill before it to include any commission for the 
study of anti trust laws, is th at righ t? You are not asking us to incor
porate  that  in this bill ?

Air. Mezines. I said I  would leave th at to the  discretion of the  com
mittee. I do not know what  the  mechanics are for doing such a thing.
I  did not know whether it would be even proper  for me to make such 
a recommendation.

Air. Hutchinson. So you are not making it ?
Air. Mezines. No, sir. I  th ink it is something tha t is very important 

and should be done and, as soon as possible. But, I am not making a 
recommendation as to what the legislative vehicle for doing so would 
be.

Air. AIcClory. Would the gentleman yield ?
Air. Hutchinson. Yes, I yield.
Mr. McClory. The reason I  ask you to yield is th at I  have to  leave 

and test ify before anoth er committee, and I would like to ask a 
question on this subject, if  I might.

Notwithstanding the fact tha t you are not recommending that  we 
amend this bill to establish a commission, could you furn ish the 
committee with your precise recommendations as to those parts, or 
those aspects, of  the antitrust  laws tha t you feel would be subject to 
review and recommendation by such a commission?

Air. AIeztnes. I  would be very happy to, sir.
Air. AIcClory. Thank you.
Air. H utchinson. Ho you want to ask any fur the r questions?
Mr. AIcClory. No. T jus t assume then, that you will furnish the 

members of the committee or the staff with such recommendations.
Than k you very much for  yielding.
Air. TTutchtnson. Surely. Yes. I  thin k that in other  respects the 

chairman has covered the  same questioning tha t T wanted to pursue, 
and so T am not going to take up the time of the committee, or 
duplica te in the record, by going over it again. And so, I  yield the 
floor. Air. Chairman.

Chairman Rodino. Thank you.
Air. Flowers?
Air. F lowers. Air. Chairman, I  have no questions and I  apprec iate 

the gentleman’s testimony.
Chairman Rodtno. Air. Dennis?
Mr. Dennis. Thank von. Air. Chairman.
Air. Alezines. as von know, the  bill here, TT.R. 9203, savs that before 

enter ing anv consent judgments,  the court shall determine tha t entry 
of  th nt  judgment is in the public interest as defined by law. What  does 
the phrase “public interes t as defined by law” mean to you ?

Air. AIeztnes. Well, T think the judge would have to look at the law, 
t^e  nnrtionlor statute . tV»« violation charged. Thou he would look at 
the consent decree to see if. assuming there is a violation of tha t statu te, 
a consent decree would remedy the situa tion so th at  the  public  does 
benefit bv what  previous ly went wrong. And it  gives him a wide 
discretion and wide lat itud e to do just that.
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Mr. Dennis. Well, basically, then, you think that the  phrase “defined by law” would refer to the part icular ant itru st statu te that was involved in the case; is that correct ?
Mr. Mezines. Yes. His  public interest inquiry would be limited to tha t parti cular statute.
Mr. Dennis. And would i t be limited, then, entirely  to tha t factor as to whether it complied with the statu te involved ?
Mr. Mezines. It  would be l imited from the s tandp oint  th at if there were other violations of another  statute, tha t judge would not be able to deal with them in tha t proceeding. It  would be limited, in a sense, by the violation charged because is still is a responsibil ity of the Department of Justice to determine what charges will be made, and to bring them to court.
Mr. Dennis. Of course, I  agree with that . But what I am thinking of is this: I assume tha t in arriv ing at these consent decrees the government counsel and the other counsel would want them to be in accord with the statute.  But, they would also consider the streng th of the case, what its impact would be, what the chances were i f they tried  it, et cetera. Now, would you feel tha t the court also would either be entitled or required to consider such factors as those ?Mr. Mezines. Yes. And, in addition, even though tha t statement is pinned down to the law, under the Supreme Court decision in the Kiegel case and the Mandel case, the Supreme Court has ruled tha t in framing orders, the court has a wide latitude and can prevent and inhib it acts that were not unlawful  under the statute. I t gives them a little  more room, in other words. The court can consider many other factors, so it is not an unreasonable restriction. It  gives the court the latitude it needs to take other factors into consideration.Mr. Dennis. So then you feel tha t the court would not be bound simply to the question of whether the decree complied with the statutory requirements?
Mr. Mezines. No, i t would not be limited to tha t precise s tatute.Mr. Dennis. Well, then, you are going to get the court into these various factors th at counsel customarily weigh in deciding whether to settle a lawsuit, are you not ?
Mr. Mezines. Well, you are going to get the  court involved a litt le more than they have been. But,  I really do not feel the court is going to abuse its authority and sta rt asking questions in areas tha t they previously did not. I  thin k they will be concerned with the public inte rest and because of the workload of the court, and the  courts  in the settlements tha t I  have had experience with, if a distric t court  judge at the present time, even without th is b ill, wanted to make a lot  of inquiries and do a lot of things, I am not  too sure that he could not do it, even under the present statutory authority. But, there has been no abuse of that.
Mr. Dennis. Well, you may be righ t about that, Now, we would have a statute, however, which would suggest t ha t he consider these additional factors.
Mr. Mezines. And I  think  tha t is <rood.
Air. Dennis. And how much of tha t may be a judicial function, could be debated perhaps.
Mr. Mezines. Well, I thin k that a li ttle of tha t is good righ t now, because as long as it is understood tha t he has some responsibility, with
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the limitation of the language I have changed, it will help restore 
confidence in the work of the division in the settlements th at  they have 
arrived at.

Mr. Dennis. Of course. Speaking not as an ant itrust lawyer, but 
from general experience. I  think  I can see how th is could become a 
pretty pro forma business. Judges are busy, as you point out.

Mr. Mezines. That is right.
Mr. Dennis. li e is going to listen to counsel on both sides, and run 

it through, unless he sees something pretty bad. is he not?
Mr. Mezines. Yes, sir, I quite agree with you, sir.
Mr. Dennis. On the other hand, if the judge really informs h imself 

as this  statute  suggests, taking language on page 5 of II.R.  9203, 
section F, as to what he can do in making his determination under 
subsection E, the court may take testimony, appoint a special master, 
authorize fully limited participation in proceedings before the court 
by interested persons, including parents amicus curiae, intervention 
of a party pursuant to rule 24, examination of witnesses and so on. 
Now, if he gets into that,  are you not going to practica lly have a t ria l 
anyway ?

Mr. Mezines. Well, if this happened in every case, you would have 
some real problems. But, that  is not going to happen miles the court 
receives some comments tha t signal to the court that  something is very 
wrong here and, therefore, I have to look into this. And the bill gives 
the judge the authority  to take these steps. But, tha t is going to hap
pen only in very unusual circumstances. But, there is no reason why a 
court, if the court has any questions, there is no reason why they 
should not be perm itted to make an inquiry because the court is re
sponsible when tliev sign an order.

Mr. Dennis. Well, T agree that the court is responsible when an order 
is signed and I see the thrust of the bill here. Nevertheless, it seems 
to me a fai r question can be raised as to whv anybody should t ry  to 
settle  a suit or have a consent decree if  he is going to go thro ugh the 
trial  anyway. He might  as well take his chances to begin with.

Mr. Mezines. Sir, I would say to you tha t based on my experience 
with the FTC  permitting people to comment on a consent order, our 
experience has revealed tha t in very, very few cases do we receive 
comments. And some of the people, the ones most interested in hav ing 
that provision in our rules to permit them to make comments, when 
the rule was first enacted, made comments on every case, Now, we 
never hear from them. It is very rare that we receive comments.

Mr. Dennis. Well, what would you think would be the standard  
which should guide a judge in t ryin g this procedure, or in coming to 
the decision whether lie should or should not pursue the matter?

Mr. Mezines. Well , in the bill, itself, on page 5, rig ht in the first 
line it  says the public impact of entry of the  judgment upon the pub
lic generally and individuals alleging specific, injury from the viola
tions set fo rth in the complaint, will be considered. Now. I  knocked 
out the word including consideration of the public benefit to be de
rived from a determination of the issues at tria l. I think your line of 
questioning suggests, that is what a judge might  do. l ie  might start 
considering the public benefit, and that  is whv I thought tha t should 
be stricken from the bill, so it would be clear just how far  a judge 
should go. Now, the way the bill is presently written with tha t amend
ment, I  think is sufficient to proper ly apprise the judge of what his 
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responsibi litie s are. And I do not th in k it will resu lt in any  u ndue co in 
sidera tion o f the  consent s ettl ement.

Mr. Den nis. I f  the c ourt can alr eady  do this , as you sug ges t, and  if  
he is probab ly not ordin ar ily  go ing  to go th ro ug h all of the proc eed
ings  sp elled out on page 5 he re, why  do we need a sta tu te  on the sub 
ject a t a ll {

Mr. Mezines . Well, in my tes timony  to  you I said  it was my personal 
feeling  th at  I though t th at  a cou rt did  have  the au thor ity  to do th is  
but , o f course , th is is a gra y area. It is not  c lear . I t  was ju st  mv pe r
sonal feeling. A jud ge may not  agree with  me. Bu t, I th ink th is  bill 
makes it very c lear what the jud ge 's responsibi litie s a re and also makes 
it c lear  to the  public.  And think  in t hi s way, it will help  t he  se ttle ment 
process. It will help  restore the confidence th at  is requ ired  at  th is  tim e.

Mr. D ennis . W ell, I appre cia te your posi tion and  1 hav e only one  
oth er question 1 want  to ask. And that  is on the  matter  of penalties.

Mr. Mezines . Penalti es?
Mr. D ennis . Yes. I can see why  we might  wa nt some increased 

pen alti es in some o f these cases wi th the big  corpora tions.  It  has  been 
pointed out,  however, th at  they  are  not all big  c orp ora tions  and  that ,, 
under the  sta tut e, these same acts  may be cha rged as a conspiracy, as 
a monopoly, and as a differen t kind of conspiracy . Do you th ink the re 
may be some danger of excessive fine, if you punish the  man  maybe 
three times  for the same act. and  you pu t these max imum pena lties  
on ? W hat could we do about t ha t ?

Mr. Mi.zines. Wel l, 1 th ink the  best way to app roa ch th at  is ju st 
to look at  what jud ges  have  done ever since the  Sh erma n Ac t was 
enacted. The lines, in my own personal opinion, have been ext remely 
low. The judges  have never , o r in very , very rar e cases, have  t hey  ever 
sentenced anyone to jai l, for  exam ple, and the re is a jai l prov ision .

I th ink tlu* judge will take int o con sidera tion  the size of the  com
pany, ju st like he does when he sentences a defend ent  in a crim ina l 
case. He takes all thi ngs into  con sidera tion  and  the jud ge  is going to  
take th at  into  cons ideration. The lawyer,  rep res en tin g the company 
if thi s is a small company , and the y do not  have  a ny money , is g oing  
to present those  facts. But. rig ht  now. the judg e could have a co mpa ny,  
and I do not wan t to sing le out  any  large American corpo rat ion , bu t 
he could have one o f these  large companies before  him. and he would 
not have  th e  discretion to fine them more than  some pidd lin g sum th at  
does not even represent th ei r costs  of Xe roxin g the  docume nts in 
volved in the  tri al  of the  case. And here  the  Government  has  th ei r 
attorney tied up for  years try in g these cases, and  it  costs the  Go ver n
ment maybe $100,000, $200,000, to  tr y  a case, and  t hey cannot even get  
a fine tha t is anywhere  near w hat t he  cost  of  t rial  of the  case i s from  a 
de fen dant th at  can afford it.

Mr. D ennis . I see th at  point. Bu t. I wonder  i f maybe we sho uld not  
conside r makin g some prov ision in the  act. ra th er  than  leavin g it to  
the untram melled  disc retion of 400 or  500 Federal  Ju dg es  th at  have  
var iou s point s of  view. Do you have anv  sugg estio n along th at  line?

Mr. Mezines. Wel l. T th ink the judge has  a discre tion in the  act.
Mr. Dennis. Wel l, he does, bu t is it  lef t completely to the co ur t’s 

discretion?
Mr. M ezines. T th ink  you have to.
Mr. D ennis. I th ank you.
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Thank you, Mr. Chairman.
Chairman Rodino. Before we proceed, I would just like to recognize 

the presence of our distinguished colleague and my colleague from 
New Jersey, Hon. Ed Batten, who 1 know represents Mr. Mezines as 
one of his very dis tinguished constituents, Mr. Batten '?

Mr. Patten. Thank  you, Mr. Chairman, and members of the 
committee.

Mr. Mezines. Thank you, Mr. Chairman.
Chairman Rodino. Mr. Seiberling?
Mr. Seiberling. Mr. Chairman, since I have arrived  late I would 

like to ask unanimous consent tha t I be allowed to pass on my time.
Chairman Rodino. Without objection.
Mr. Seiberling. And claim it later, afte r Mr. Mezvinsky and Ms. 

Jordan.
Chairman Rodino. I am sure there will be no objection.
Ms. Jordan?
Ms. J ordan. Mr. Mezines, you made much in your testimony about 

restoring the confidence of the public th rough  the public impact state
ment. We are going to receive testimony that if this bill were to become 
law, this would be tantamount to an official vote of no confidence in the 
attorneys in the A ntit rust Division of the  Justice Department . Would 
you comment on that?

Mr. Mezines. I would be very concerned if you received comments 
like tha t, and in my prepared sta tement, 1 deliberately, and in speak
ing to the committee this morning, made reference to the dedicated 
people working in the Government, and the respect tha t they deserve. 
And I th ink this bill is necessary to help restore some of the confidence 
tha t has been lost. I think  some of the public today do not feel as 
strongly as I do about the integ rity of the a ttorneys on the  stalf, and 
tha t is why it is necessary to do this. I do not think  that the tr ial atto r
neys in the division, themselves, will feel tha t this is in any way a 
repudia tion of th eir work. I think they will understand what the com
mittee is trying to do. When we considered this at the Federa l Trad© 
Commission, when I was a staff man, T did not sense that anyone felt 
tha t this was in any wav a criticism of the  work that they had done.

Ms. J ordan. Do you think that the requirements for additions to 
staff in the Antitru st Division of the Justice  Department, would b© 
necessary under th is bill ? There is some testimony that the  Departmen t 
is inadequately staffed and that  more attorneys and more funds would 
have to be put into the Department if this bill were to lieeome law.

Mr. Mezines. Tt has always been my experience in preparing budgets 
for Congress tha t the staff would always ask for more attorneys than  T 
thought  were necessary. And I think  there is a tendency on the pa rt of 
the staff to inform committees of the Congress of their budgetary prob
lems, when in many instances, there are m atters  that they do not w ant 
handled. T do not think tha t their  financial situation is in that  precar
ious a state and if the Depar tment  of Justice does need addit ional  
funds, then T do not th ink it will be because of this bill. I do not th ink  
tha t th is bill is going to discourage settlements, so, therefore,  I  do not  
thin k it will result in the need for additional funds.

Ms. J ordan. Would I lx4 correct in assuming then tha t it is your 
view tha t the public interest f ar outweighs the views of the organized 
professional bar  as well as the agencies which would be affected by this  
legislation?
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Mr. Mezines. I think  the bar, and the agency itself, is unduly 
alarmed with the requirements of this bill. And if I were to make a prediction, 1 do not. think the bill will have any effect on the number of settlements that are made.

Ms. J ordan. No further questions, Mr. Chairman.
Chairman Rodino. Mr. Mezvinsky?
Mr. Mezvinsky. I have no questions, and I want to thank the witness for his testimony. Thank you.
Mr. Mezines. Thank  you, sir.
Chairman Rodino. Mr. Seiberling?
Mr. Seiberling. Well, thank you.
I just have one question, Mr. Chairman. I am a little puzzled by the suggestion, Mr. Mezines, on page 5 of your prepared statement as to 

striking the words “including consideration of the public benefit to 
be derived from the determination of the issues at  tria l,” which you suggest should be stricken from the language on the ground that, as 
I understood it, you think  that the court would consider this anyway. And I just wonder what harm there is in leaving tha t language in since tha t is really what the court ought to lie considering, it seems to me.

Mr. Mezines. Well, I think it is an invitation for  the court to require 
the Government to go to t rial for some unstated reason, even though 
the relief secured bv the Government in the decree is fully adequate to protect the public interest.

Now, even though that would be stricken, the language which would be retained is to the effect tha t the court may consider the public im
pact of entry of the judgment, upon the public, generally and indi 
viduals alleging specific injury from violations set forth in the com
plaint. I think  that the court has to look at it from the standpoint of the public interest, and not make a determination tha t there might be some benefit, because one person would get. enough evidence to bring 
a private  damage suit. I do not think you would want something like t hat.

Mr. Seiberling. But is not that something the court should weigh 
with all of the other factors that enter  into its consideration ?

Mr. Mezines. I do not think the court should consider the interests of anyone individual.
Mr. Seiberling. Well, is not the purpose of the treble damage sec

tion of the Sherman Act, or the Clayton Act, rather  to provide a sup
plement to governmental enforcement, of the ant itrus t laws and, if so, is not that a public purpose and not merely a private purpose ?

Mr. Mezines. It  should provide a supplement to the ant itrust laws, and it does provide, and tha t is the purpose of private damage suits. 
So, therefore, the Government should not be put in the business of enforcing laws for one individual. It  has to weigh its resources and utilize those resources for the public interest generally. But, to put the Government agency in the business of br inging suits on behalf of one individual would be a very bad thing.

Mr. Seiberling. Well, I would certainly agree. T simply suggest that, 
the wiping out  of a possible treble damage suit or a series of suits is something that  the court would have to consider in terms of the  public 
interest, as well as the interest of the individuals concerned. And I would have a question, therefore, about that  particular  suggestion.
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Mr. Mezines. Well, you see, sir, the word “public interest is a word 
tha t has been defined by many courts, and there are many decisions 
on what is in the public interest. And when you sta rt using words like 
the ones that  I have just  recommended be stricken, it confuses the issue, 
and it could cause problems that your colleague suggested with respect 
to the court conducting an inquiry, and, therefore, defeat the purposes 
of the bill. . .

Mr. Seiberling. Well, T would have the same problem you have, if it 
said, including consideration of the pr ivate  benefit, but since it  specifi
cally says including consideration of the public benefit, I just have 
great  difficulty seeing how that could be turned around and used as an 
argument  tha t it requires a court to consider the benefit to public plain
tiffs. However, I guess we have got your views p retty  well on tha t 
point, and I  want to say tha t I am very impressed with your statement, 
and except fo r this one minor question, I  thin k you have made some 
excellent suggestions with respect to the d raf ting of th is legislation.

Mr. Mezines. Thank you, sir. I apprecia te that.
Chairm an Rodino. Well, thank you very much, Mr. Mezines, for 

having taken the time to come here and provide us with the informa
tion that  I think is going to be of considerable use to the committee.

Mr. Mezines. Thank you, sir.
Chairman Rodino. Thank you.
[The prepared statement of Mr. Mezines follows:]

Sta teme nt  of B as il  J.  Mez ines

Mr. C ha irm an  an d mem be rs  of  (h e su bc om m it te e:  My na me is Bas il J.  Mez ines  
an d I am  a p a rt n e r in  th e law  firm  of  St ein,  M itc he ll an d Me zin es pra cti c in g  la w  
be fo re  th e co urt s an d th e  adm in is tr a ti ve  ag en cies  in  th e D is tr ic t of  Co lumbia.

U nt il re ce nt ly , I w as  on  th e st af f of  th e  Fed er al  T ra de Co mm iss ion  w he re  I 
w as  em ployed  fo r al m ost  tw en ty -f our ye ar s.  W hi le  a t th e Fed er al  T ra de  Com 
miss ion I se rv ed  in  se ve ra l di ff er en t po si tio ns , in cl ud in g se ni or  tr ia l a tt o rn ey , 
d ir ecto r of  th e  Co mmiss ion’s B ur ea u of  Com pe tit ion,  Exe cu tive  A ss is ta nt  to th e 
C ha irm an , an d fin all y,  Exe cu tive  D irec to r of  th e ag en cy  fo r th e  past  th re e ye ar s.

I am  pr es en tly ac tive  in  th e a n ti tr u s t se ct ion of  th e  Amer ican  B ar A ss oc ia tio n 
an d the F ed er al  B ar Assoc ia tio n.

I ap pre ci at e you r k in d in v it a ti on  to  appear be fo re  th e su bc om m it te  an d 
pre se nt my vi ew s on II .B . 9203, a bil l kn ow n as  th e “A n ti tr u st  Pro ce du re s and 
P en al ti es  Act”. I wo uld  lik e it  un de rs to od  th a t th e  co mmen ts an d view s th a t 
I wi ll ex pr es s do no t pu rp ort  to  re fle ct  th e  official  view s of my fo rm er  em ploy er , 
th e  Fed er al  T ra de  Co mm iss ion , or  an y of  th e  or gan iz at io ns th a t I am  pre se ntly  
ac tive w ith  as  st a te d  above. In  co nn ec tio n w ith my te st im on y to da y.  I do  not. 
re pre se nt e it her d ir ec tly  or in di re ct ly  an y cl ie nt hav in g an y in te re st  in  th is  
le gi slat io n.  I am  on ly in te re st ed  in be ing  of  som e se rv ice to  th is  co mm itt ee  in 
giving  you th e ou tlo ok  of  some one wh o has  be en  re sp on sibl e fo r th e tr ia l an d 
se tt le m en t of  a n ti tr u s t ca se s fo r a num be r of  ye ar s.

Mr. C ha irm an , a t th e  outs et  I th in k  th a t I sh ou ld  in fo rm  you th a t whe n T 
fi rs t became  fa m il ia r w ith  th e re qu ir em en ts  of S. 782 an d si m il ar  le gi sl at io n I 
w as  se riou sly co nc erne d th a t th e en ac tm en t of  su ch  legi sl at io n wo uld in te rf e re  
w ith th e  or de rly proc es s of se tt li ng  a n ti tr u s t m att ers . As th e co mm itt ee  kn ow s 
ap pr oxi m at el y 80% of  al l co m pl ai nt s file d by th e a n ti tr u s t di vi sion  of  th e  
D ep ar tm en t of  Ju st ic e  are  se tt le d  pri or to  tr ia l by th e  en tr y  of  a Con se nt  
De cre e. Th e F ed er al  T ra de  Co mm iss ion  has  a si m il ar tr ac k  re co rd  in  th e  
se tt le m en t of  m att ers  a ri si ng  be fo re  th a t Agenc y. L ik e m an y tr ia l a tt o rn eys in  
Gov ernm en t I fe lt  th a t it  w as  v it a ll y  im port an t th a t ca se s be se tt le d as  soon as 
po ss ible so as  to  av oid th e tim e na d ex pe ns e inv olve d in p ro tr acte d  li ti gati on . 
More over,  th e  a tt o rn ey  han dl in g th e ca se  is  in  th e  be st  po si tion  to  kn ow  
w het her  a ca se  w ill  st and  up  in  actu a l tr ia l.  So met im es , a good se tt le m en t w il l 
pr od uc e mor e fo r th e  pu bl ic  in te re st  th an  a fu ll  tr ia l.  T ri a l a tt o rn eys do  no t 
like  to  be “sec on d-gu essed” an d feel th a t on ly  th ey  know  whe n a ca se  sh ou ld  
be  se tt le d and on  w hat te rm s.
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T feel tha t the dedicated and outstanding government atto rneys in the an tit rust field mer it the full respect  and admiration of the public. However, it became d ear to me that  in some cases the public and the  press  were  suspicious about both the economic and legal equity of certain settlements. It  seems tha t public confidence in our government inst itut ions has diminished and steps should he taken to resto re tha t confidence by making the government’s business the public's business. I am now convinced tha t government agencies should take all necessary steps to fully inform the public on all settlements and encourage its  rem arks  and opinions. II.R. 9203 is in essence a “full  disclosure” hill and will do much to improve procedures tha t are presen tly being followed. I believe that  the  hill should he adopted with certain amendments which I will propose. I will also  take the liber ty to suggest to the Committee tha t effective steps he taken to monito r the actua l performance of this sta tut e as well as laws dealing with an tit ru st  and competition.
The proposed legislation provides that  the Dis tric t Court shall make an inde- pendent determination  ns to whether or not the entry of a proposed Consent Decree is in the public inte rest  as expressed by the  an tit ru st laws. The hill requires that  certnin procedures be followed in order to assis t the  court in making  that  determ ination. I think everyone will agree tha t the courts should not simply rubber-stamp a nt itr us t decrees and that  they are called upon to perform a jud icial act when they determine to adopt the decree a s a court of equity. The court s nt this time are  required to examine the decree to see whe ther  it is enforcible, whe ther  it  provides relie f consis tent with the prayer  of the  complain t, and whe ther  on the whole the  Consent Decree is in the public interest.The specific provisions in the bill. Section 2 would requ ire th at  the Jus tice  Department file and publish, along with  the Consent Decree, a “public impact” state men t which explains the na ture and purpose of the proceeding; a description  of  the practices involved : an explanation of the relie f to he ob tained by the proposed decree and the antic ipate d effects on competition of th at  rel ief;  the  a lter nat ives actua lly considered and the effects of such alte rna tives in deciding on such relief: and the procedures available  for the  modification of the proposed judgment. I believe that  the requi rements of the  imj>act stateme nt are  similar  in some respects to  statements tha t have been issued by the  a nt itr us t div ision in the past and the pract ice resembles somewhat the procedure followed by the  Federal Trade Commission.
T foresee  no problems in filing a statement, explaining the na ture of the  proceeding ; describ ing the  practices involved ; and explain ing the proposed judgment, and the relie f to be obtained, and the anticipa ted effects on competition  of that, relief. Similarly, the staff  can list remedies available to priv ate  plain tiffs and describe  procedures available for modification of the proposed judgment. However. I do have problems with tha t pa rt of the state men t listing alternativ es considered  and the an ticipated  effects on competition of such alternat ives .I would propose to str ike in I I.R. 9203 in lines 13 and 14 of page 3, th e language In subsection 2(h) , which reads  “and the anticipa ted effects on competition  of such alternativ es”. I think this  should be stricken because if it is reta ined  it will be necessary for the staff of the an tit rust division to discuss various alte rna tive remedies and t hei r effect uj»on competition. Statements and discussion of th is kind ent er into an area of speculat ion and the staff should not l»e required to make predic tions ns to the competitive effects of various alternative's which it has considered. I th ink it is sufficient to require the s taff to st ate  why they have framed a decree and what they expect it to accomplish nnd if necessary to have them describe  the alte rnatives considered. The first five provisions of the impact sta tement accomplishes thi s objective.

The period of sixty days provided for public consideratio n of the decree together with the publicat ion requirem ents, will assi st the  Antitrust  Division nnd the court  in de termin ing whether the decree is in the public inte rest . Unquestionably. th is t ime period delays the final date the ma tte r will be terminated , but this  is the p rice tha t must be paid fo r the benefits that, will accrue.The procedural and substantive factors which the  court must consider before making a finding tha t the decree is in the public inte res t are jus t and necessary nnd do not require the court to conduct a tria l or engage in extended proceedings which might have the effect of delaying a prompt settlement.  I do not believe t ha t the  courts are  any more anxious than  those employed in government  o r in representin g defendants,  to become embroiled in lengthy hearin gs over the settlement of cases
To insu re tha t this does not occur, T would suggest that  an amendment, to H.R. 9203 be made on page 5, Section 2(e) (2) , lines 3 to 5, stri king the  comma
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af te r the word “com plaint” and str iking  “inc luding consideration of the  public  
benefit to be derived from a determ ina tion of the issues at  tri al  . I thin k 
the  committee will agree  th at  it  is not  the  purpose of the  government to go to 
tri al for  the benefit of potentia l pr iva te plaintif fs but  that  such ma tters are  
trie d because of the  general public benefit s involved. Inclusion  of the  language  
that  I have  recommended be stricken seems to be an inv itat ion  for  the court 
to require the government to go to tri al , for some unsta ted  reason, even though 
the relie f secured by the  government in a proposed Consen t Decree is fully 
adeq uate  to p rotec t th e publ ic in terest  in competition.

The language  which would be ret ained in 2(e)  to the  effect th at  the  cou rt 
mav consider “the public impact of entry  of the  judg men t upon the public  
generally and  individ uals alleging specific inj ury from the  violation s set  forth  
in the complain t”—is fully adequa te to pro tec t the  public intere st. It  seems, 
there fore , th at  the  only effect of the language which is proposed to be stri cken 
from the bill would be to induce a Dist ric t Court to consider whether requiring 
the  government  to  tri al  would aid priva te treble  damage p lainti ffs.

Turning to other major  provis ions of the  bill. Section 3 of the  bill would 
increase the maximum penaltie s for  violations of the  Sherm an Act from $50,000 
to $100,000 for  individuals  and  to $500,000 for corporations. The reason for  
thi s change is obvious and long needed.

The las t section of the  bill would amen d the  expedit ing act to require  
an tit ru st  cases to be appea led to the  Court of Appeals, ra ther  tha n dire ctly  
to the Supreme Court. I believe th at  the  Supreme Court should be relieved of 
the  burden of hea ring the  numerous cases  coming to it und er the  expediting 
act. Many civil an ti trus t cases have records involv ing thousands  and  thousand s 
o f pages and it is impossible for the  Supreme Cou rt to review such records 
withou t devot ing an inordinate amount  of time  to such cases. Having the 
ini tia l appella te review in the  Cour t of Appeals would help the  Supreme Court 
as well as liti gants  in refining the issues th at  would be presented. In those 
situ ations where  it  i s i mp ortant for the  Supreme Court to review a case withou t 
following the  reg ula r Distr ict  Court practice of having cases appea led to the 
Court of Appeals, the  bill provides for such unu sua l situ atio ns. Cases of 
“general public imp ortance” would be appeala ble dire ctly  to the  Supreme 
Court af te r certi ficat ion by single di str ic t judges  in lieu of a three-judge cou rt 
upon application by ei the r pa rty.

Mr. Cha irman, I am aware  of sta tem ents th at  have been made to the Senate 
Committee and  to your committee by var ious rep resentativ es of the  Department 
of Jus tice who are greatly concerned th at  thi s bill would involve the  Distr ict  
Court s to such a degree in the Consent Decree process th at  it  may seriously 
dis rup t sett lement proceed ings in the  court s and  would seriously weaken their 
abil ity to obtain Consent Decree sett lem ent s from defendan ts. I also und er
stan d th at  the  Board of Governors of the  American Ba r Assoc iation approved 
■a resolution  opposing the  sections of thi s legislat ion affec ting the  Consent 
Judgment procedures. In short, the  American Ba r Association feels th at  the  
added  procedures would “encumber” and  “complica te” the  han dling of cases 
and have a “chil ling” effect on the  abi lity  of government to negotia te orders.

Further,  accord ing to the  American Ba r Association, the bill would cre ate  
problems concerning the  sta tus of th ird  persons atte mp ting to inte rvene in 
an ti trus t settl ements. While I do not agree with  these  conclusions, I feel 
that  the concerns  expressed are  serious and  if thi s bill is enac ted it will require  
the close attention of thi s committee as well as the courts to be sur e th at  the  
purposes  for  which the  bill is designed are realized.

Tf I may, Mr. Cha irman. I would like  to urge thi s comm ittee to seriously 
•consider the  establishment of a commission to study the  operatio n of thi s bill if 
enacted into law, as well as other an ti trus t laws and  statutes  deal ing with 
•competition.

There has  not been a full review of the an ti trus t and  other law s which have 
a signif icant competitive impact since 1954. Since th at  time the re has  been 
piece-meal legislation deal ing with  a va rie ty of sub ject s and profound changes 
have taken place in the American economy arid the  na tu re  of competition 
with in it. We have price  contro ls, allocation of scarce ma ter ials, a tra de  deficit, 
consumer and environmental problems and changes in the  role of government.

This  Commit tee and  its  sta ff did undertake  a thoro ugh and pen etr ating  study 
of  the  conglomera te merger movement in the  United Sta tes  and  published an 
exce llent  report  on .Tune 1. 1971, which  shou ld be used as the  basis  for  fu rthe r 
•study as sugges ted in the  repo rt. I believe th at  an outs ide Commission devot ing
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a major portion  of its time to these  problems could focus on many individual issues and present to the Committee the separa te views of many diverse interests .
Mr. Chairman, I feel that  a commission would gene rate intere st in the cap ital istic system and the an tit ru st laws and provide this  committee  with  a wea lth of mate rial and information. Such a commission is needed nt this  time so tha t there can be one complete and unified study  of all laws. In closing my testimony. I respec tfully request that  the Committee give thi s proposal serious consideration.
Thank you for p ermitting me to express my opinion.

Stein, Mitchell & Mezines, 
Washington, D.C., October 9,1973.ITon. P eter J. R odino,

Chairman, Haute Judiciary Committee,  U.S. House of Representatives, Rayburn  Office Building, Washington, D.C.
Dear Mr. Chairman : It  was a  true honor to be invited to tes tify  before your  An tit rus t Subcommittee.
I am sending this  pursuan t to your  request and th at  of Congressman Hutch inson  to elaborate upon my testimony regarding the estab lishm ent of a Competi tive Policy Review Commission. I was reluctan t to impose my personal opinion upon you and the Commission during the testimony, but  now that  you have specifically asked me to express it,  I would respectfully  suggest that  you consider adding  an amendment to the Consent Decree designed to establ ish the Commission. I have attache d a proposed amendment for your  consideration.I favor die amendment as opposed to a separate piece of legisla tion for several reasons. Fi rst  of all, time is of the essence. As I sta ted  in my testimony, I feel there is in existence  a strong public feeling tha t “something needs to be done” in the an tit rust and related areas. This mood could spawn piecemeal atte mpts to change the existing law and resu lt in a checkered, uneven policy. The Commission, if estab lished at  this  time, could channel  thi s mood. Secondly, the House lias now heard  testimony on the subject and appe ars very intere sted. The Senate, moreover, has been considering a similar , but not identical, bill for several years,  and will, I ’ve been advised, be holding additional hearings. There fore, they would lie aide to knowledgeably discuss the  amendment nt conference committee should it he added to the Consent Decree Bill. Final ly, it is my belief tha t the Commission is needed to upda te and act  upon previous stud ies which have become out-of-date due to the subs tant ial economic and financial changes domestically and internat iona lly since their  publication.As I envision the Committee, it would be set up to represen t all the varied int ere sts : consumers, corporate , academic and government. The body should be large  enough to reflect these diverse  views, but also be workable. To this  effect I suggest 22 members, bearing in mind th at  not all members will be able to attend each meeting. Additionally, I suggest that  the Commission be given a two-year lifespan to enable it to study  the area in depth. Furtherm ore,  the scope of tlie Commission should be broad enough to review all aspec ts of competi tive policy.

If you or any members of your subcommittee have any fu rth er  questions, T would lie pleased to ass ist  you. I would appreciate your making this  a pa rt of the record.
Very truly yours,

Basil J.  Mezines.Enclosure .
A Bill To Amend II.R. 9203

The following shall be inserted  a t the end of II.R. 9203 to read as follows : 
Title IV

To establ ish a United States Competitive  Policy Review Commission
Be i t enacted by the Senate  and House o f Representa tives of the United Sta tes  of America  in Congress assembled, Th at there is hereby estab lished  the United States Competitive Policy Review Commission (he reinaf ter  referre d to as the “Commission”) consti tuted  in the  man ner h ere inafter  provided.
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PURPOSE OF THE COMMISSION

Sec. 2. The  Com miss ion sh all  st udy th e la w s of  th e  U nite d S ta te s w hi ch  ha ve  ar 
sign if ic an t co m pe ti tive  im pa ct  in cl ud in g th e  a n ti tr u s t laws, th e ir  app li ca ti on , 
and th e ir  co ns eq ue nc es , an d sh al l rei>ort to  th e  P re si den t an d th e Con gres s the- 
revi sio n,  if  an y,  of  sa id  law s which  it  de em s ad vis ab le  o n th e ba si s of su ch  st udy . 
The  s tu dy  s ha ll  in cl ud e th e ef fect of  sa id  l aw s up on  :

( a ) co nce nt ra tion  o f e conomi c po w er  a nd fina nc ia l c o n tr o l;
(b ) pr ic e lev els , pr od uc e quali ty  a nd se rv ic e ;
(c ) em ploy men t, p ro duct iv ity , outp ut,  in ve st m en t, an d pro fi ts ;
(d ) fo re ign tr ad e  a nd  i n te rn a ti ona l com peti ti on ; a nd
(e ) econom ic gr ow th .

MEM BERSHIP OF THE COMMISSION

Sec. 3. (a ) N um ber  an d app oi ntm en t.— T he  Co mm iss ion  sh al l be comp osed  o f  
tw en ty -tw o mem be rs  a ppoi nte d as  fo llo ws :

(1 ) Fou r from  th e  Sen at e ap po in te d by th e  P re si den t of  th e  S ena te ;
(2 ) Four  fr om  th e  H ou se  of  R ep re se n ta ti ves ap po in te d by th e Spea ke r of  th e 

Hou se  o f R ep re sen ta ti v es ;
(3 ) F our fr om  th e  ex ec ut iv e bra nch  of  th e  Gov er nm en t ap poin te d by th e 

P re s id e n t;
(4 ) E ig ht fr om  p ri v a te  li fe  a pp oi nt ed  b y th e  P re si de nt.
(b ) R epre se nta tion  o f va ried  in te re st s.— The  m em be rshi p of  th e  Co mm iss ion  

sh al l be se le cted  in su ch  m an ner  as  to  be  br oa dl y re p re se n ta ti ve of  th e  va riou s 
in te re st s,  ne eds, and c on ce rn s which  m ay  l ie a ffec ted by  the  st ud y.

(c ) Pol it ic al  af fi liat io n.— No t more th an  on e- ha lf  of  th e  mem be rs  of  ea ch  clas s 
of  mem be rs se t fo rt h  in  cl au se s (1 ),  (2 ),  an d (4 ) of  su bs ec tio n (a ) sh al l be fro m 
th e  s am e p oli ti ca l part y .

(d ) Va ca nc ies .— V ac an cies  in  th e Com miss ion sh al l no t af fe ct  it s po w er s bu t 
sh al l be fill ed in  th e  sa m e m anner in  which  th e  ori gin al  ap poin tm en t w as  mad e.

ORGANIZATION OF TH E COMMISSION

Sec. 4. The  P re s id en t sh al l des ig na te  th e  C hai rm an  an d Vi ce C hai rm an from  
am on g it s mem be rs .

QUORUM

Sec. 5. Tw elve  m em be rs  of  th e  Co mm iss ion  sh al l const it u te  a qu or um , an d a 
m ajo ri ty  of  th e  Co mmiss ion mem be rs  pre se n t an d vo ting  s hal l be ab le  to  co nd uc t 
it s bu sin ess. The  Com miss ion sh al l mee t a t  th e  c al l of  t he  C hai rm an  or  a t th e  call  
of  a m ajo ri ty  of  th e  m em be rs  th er eo f.  The  m et ho ds  an d m ea ns  of  ob ta in in g th e 
m ajo ri ty  sh al l be det er m in ed  by ru le s an d re gula tions to  be  es ta bli sh ed  by the-  
Co mm iss ion  and it s  C hai rm an  and Vice C hai rm an . The  in it ia l m ee ting  of  tlie- 
Co mm iss ion  sh al l be not  mor e th an  th ir ty  day s a ft e r th e  fin al Com miss ion me m
be r ha s been d uly ap po in te d.

COMPENSATION OF MEMBERS OF THE COMMISSION

Sec. 6. fa ) Mem be rs  o f Co ngres s.— Mem be rs of  Co ng res s, wh o a re  m em be rs  of  
th e  Co mm iss ion , sh al l se rv e w ithout co m pe ns at io n in ad di tion to  th a t rece iv ed ’ 
fo r th e ir  s er vi ce s as  Mem be rs  o f C on gress, b u t th ey  s hal l he re im burs ed  fo r tr av el , 
su bs is tenc e,  and o th er ne ce ss ar y ex pe ns es  in curr ed  by th em  in th e  pe rfor m an ce - 
of  the  d ut ie s ve st ed  in th e  C om mi ssion .

(b ) Mem be rs  from  th e execu ti ve  bran ch .— Mem be rs of  t he  Com miss ion wh o ar e  
in  th e ex ec ut iv e br an ch  of  th e G ov er nm en t sh al l se rv e w ithou t co m pe ns at io n 
in  ad dit io n to  t h a t re ce iv ed  fo r th e ir  s er vi ce s as  m em be rs  of  th e  ex ec ut iv e br an ch  
bu t they  sh al l be  r ei m bur se d fo r tr av el , su bs is te nc e,  an d o th er  ne ce ss ar y ex pe ns es  
in cu rr ed  by th em  in  th e per fo rm an ce  o f th e du ti es ve sted  in  th e Co mmiss ion.

(c ) Mem be rs  fr om  pri va te  li fe .— The  m em be rs  fr om  pri va te  li fe  sh al l ea ch  
rece iv e no t ex ce ed in g .$200 pe r diem  whe n en ga ge d in th e  per fo rm an ce  of duti es  
ve st ed  in  th e Co mmiss ion,  plu s re im bu rsem et . fo r tr avel,  su bs is tenc e,  and  o th er 
ne ce ss ar y ex pe ns es  in curr ed  by  th em  in th e  per fo rm an ce  o f s uc h dut ie s.

POWERS OF TH E COMMISSION

Sec. 7. ( a ) (1 )  H ea ring s. — T he  Com miss ion or,  on  th e  au th o ri za ti on  of  th e  
Co mm iss ion , an y su bc om m it te e th er eo f,  m ay  fo r th e  purp os e of  ca rr y in g  out it s  
fu nct io ns an d duties , hol d su ch  hea ri ngs an d  s it  and  ac t a t su ch  tim es  and!



places, adm inis ter such oaths , and require, by subpoena or otherwise, the  a t
tendance and testimony of such witnesses,  and the  production  of such books, 
records, correspondence,  memoranda, papers, and documents as the Commission 
or such subcomm ittee may deem advisable . Subpoenas may be issued only under 
the  signature  of the Chai rman  or Vice Chairman, and be served by any person 
designated by th e Cha irman or Vice Chairman.

(2) In case of refu sal to obey a subpoena issued und er paragraph  (1) of this  
subsec tion, any dis trict cou rt of the  United Sta tes  or the  United Sta tes cour t 
of any possession, or the Distr ict  Court of the  United Sta tes  for the  Distr ict  of 
Columbia, within the jur isdiction of which the  inquiry is being car ried  on or 
with in the  juri sdic tion  of which the person refuses to obey is found or resides 
or transa cts  business, upon application by the Attorney Genera l of the  United 
Sta tes  shall have jur isdiction to issue to such person an order requ iring such 
person to a ppear before the Commission o r a subcommittee thereof, the re to pro
duce  evidence i f so ordered,  or the re to give testimony touching the ma tte r under 
In qu iry ; and any fail ure  to obey such order  of the cour t may be punished by the  
court as a contempt thereof. All doctrines of im munity  are  available  to a person 
or persons so subpoenaed.

(3) All data received voluntarily or by subpoena shal l be kept in the  str ictest  
confidence, and it is prohib ited for the Commission or any member or employee 
thereo f to release or  publish  any confidential or t rad e secret information acquired 
thro ughout  the course of the Commission review.

< b) Official data.— Each departm ent,  agency, and ins trumenta lity  of the execu
tiv e branch of the Government, including independent agencies, is au thor ized  and 
directed to furnish to the  Commission, upon requ est made by the  Chairman or 
Vice Chairman, such information a s the  Commission deems necesary  to c arry out 
its  func tions  under th is Act.

(c) Subject  to such rules and regu lations as may be adopted by the Commission, 
th e Chairman shal l have the power to—

11) appoint and fix the compensation  of an execut ive direc tor, and such add i
tional staff personnel as he deems necessary, withou t regard to the  provisions 
of t itle 5, United States Code, governing  appointmen ts in the  competitive  service, 
and without regard to th e provisions of chapter 51 and subchapter  I II  of chap ter 
53 of such titl e relating to classification and General Schedule pay rates , but at  
rates not in excess of the maximum rate  for GS-18 of the General Schedule unde r 
section 5332 of such ti tle, and

(2) procu re temp orary and int erm ittent services to the  same extent  as is 
authorized by section 3109 of tit le 5, United States Code, but a t rates not to exceed 
8200 a day for individuals.

(d)  The Commision is auth orized to enter into  contract s with Fede ral or Sta te 
agencies, priv ate firms, profit and nonprofit ins titu tion s, and individual s for the 
•conduct of research  or surveys , the  preparatio n of reports, and othe r activities 
•necessary to the d ischarge of its  duties.

Sec. 8. The Commission shall transm it to th e P resident and to the Congress not 
la te r than two years  af ter  t he  fir st meeting of the Commission a final report con
tain ing  a detai led sta tem ent of the  findings and conclusions of the Commission, 
toge ther  with such recommendat ions as it deems advisable. The Commission may 
also submit inter im reports  pr ior  to submission of i ts final report.

EXPIRATION OF THE  COMMISSION

Sec . 9. Sixty  days af ter t he  submission to Congress of the final report provided  
fo r in section 8, the  Commission sh all cease to exist.

FUND ING

Sec. 10. Th ere is hereby  auth orized to be a ppropr iate d such funds as are  nec
essary  to carry out the  purposes of this  Act, to remain ava ilab le until  expended. 
In no event shall sums appropr iate d to the Commission be ava ilable af ter J une 30, 
1976.

Chairman Rodino. And now our next witness is Mr. Milton Han
dler. professor emeritus at Columbia University. Professor Handler, I 
have had the oppor tunity  of glancing at your very fine and learned 
prepared statement, and in the in terest of t ryin g to expedite these pro-
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ceedings, T would hope that you might be able to. summarize the statement and give us the  benefit of your views. In tha t manner, we might then proceed with some questions. The statement will, however, be inserted in the record in its entirety.
TESTIMONY OF PROF. MILTON HANDLER, KAYE. SCHOLER, 

FIERMAN, HAYS & HANDLER, NEW YORK, N.Y.
Professor Handler. T am very pleased to appea r once again before this  honorable body, a fter a lapse of some years. I would like to indicate to the committee that a good deal of planning went into the  pre paration of my prepared statement, and I am pleased to have it  made a part  of the record. | See p. 213.] I would hope tha t it would receive such attention from the members of the committee as it may merit, and I have every intention to lim it myself to a few points that I think may be of importance.
I do not propose to review mv credentia ls which are set forth  a t the  beginning of my statement. I do want to make the  po int tha t I come here as your guest, on your invitation,  and on my own behalf, and not ■on behalf of any organization, institut ion, or client. I am here for the sole purpose, as a citizen, to be of such help as I  may to  the committee.It  was my unders tanding when the invitat ion was extended to me tha t the committee was desirous not merely of having me comment on the pending bill, but to deal with some of the curren t complexities in ant itru st adminis tration, which confront this Nation, and which would enable the subcommittee to view the pending measure in prop er perspective. I feel very much, having sat here during the testimony of the previous witness, as though I were walking into a lion's den. I cannot be unmindful of the fact that  the bill under consideration, bears the  name of the distinguished chairman of th is committee. However, I  feel it my duty  to  tell you that I am opposed to the enactment ■of the pending measure in two of its respects. And I would like to tell you very briefly whv, and when I come to what I regard as most significant. I will ask the committee to bear with me as I  turn  to my prepared testimony.
I will say, with respect to the amendment of the Expediting Act, th at  this is a reform tha t is long overdue. It was requested by the Supreme Court. There is rea lly no sound objection to it. I t was delayed in the legis lative processes because it was impossible to get agreement among the proponents. Tha t happi ly has now been achieved, and I would hope tha t this  necessary relief to a very overburdened Supreme Court  of the United States  could promptly  l>e enacted.
I have made some observations in my prepared statement  concerning the increased penalties. I urge the members of this committee to stop, look, and listen. Whenever we feel frus trate d bv crime, the answer, the legislative answer, is to increase the penalty, but the •current problem does not respond to any such simplistic solutions. Tf it did, we could eliminate all crime bv increasing penalities. We do th is in the S tates and in the Federal Government all of the  time. And what happens? Crime continues with its ups and downs, but, mainly, its ups.
Congressman Dennis anticipa ted by his questions much tha t I say, 

•■and I th in k I sho uld  s ay pa renthe tic al ly , t hat al thou gh  I hav e know n 
Air. Mezines  fo r ma ny ye ars an d have th e high es t re ga rd  fo r him,
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lie is everyth ing that  he said about tlio people that serve the people of 
this country by being on the Federal Trade  Commission, its stall , 
or in the Department of Justice. They are all very high-minded people. 
But, tha t does not mean that they are always right . And I would take 
very serious reservation about many of the answers tha t he put to 
you gentlemen, and I would hope you will put the same questions to 
me so tha t you will get a divergent point of view which will enable you 
then to balance one against the other.

I happen not to be unduly vain, and I never believe th at what I say 
is necessarily God-given tru th. 1 do feel that , on the basis of spending 
a life time in this  field, exclusively this has been my life, anti trus t, ami 
I have appeared before this and other committees many times. I  have 
appeared  in court countless number of times and, as I stated in my 
statement, there is not any phase of anti trus t tha t I  have not touched 
upon, eithe r in litigation, in advice to government o r in my writings 
and lecturing. Hence, all tha t 1 can ask of you is tha t you give some 
credence to what 1 say, and some consideration in making up your 
minds.

When people talk about increased penalties, they think of large- 
cases like the General Electric  case. I state in my statement, that  1 
have represented both plaintiffs and defendants. I represented 44 
utilities. I was lead counsel for plaintiffs in the General Electric case 
and I got vast sums of money bv way of settlements for mv clients 
and since I have the lead position, what I got for my clients benefited 
every uti lity  in America. But, not all cases that come in the antit rust 
field in the courts are cases of that  dimension.

I took three cases a t random, which I mention in my paper. These- 
were matters  that  were brought only in th is past year. La st December, 
the Antitru st Division obtained indictments against  two local fuel oil 
dealers in Hudson County, N.J., on charges of price fixing the bids to> 
Union City, ju st two fuel dealers. And in February of this  year, a San 
Francisco grand jury  indicted two microscope manufacturers, a field 
in which there is an enormous market, you know, on charges they con
spired to fix prices. In May 1973, the Government obtained price
fixing indictments agains t 10 gasoline service stations in Jackson. 
Wyo. This is the normal run-of-the-mill case. It  is a spectrum of 
minor cases and moderate sized cases and major cases. And, as Con
gressman Dennis says, fines are put in the discretion of judges who- 
are always attacked bv the newspapers, if they  are not unduly severe. 
A measure that enables the judge to impose a fine of $1,500,000 in* 
an industrywide case, seems to me to leave the matter en tirely at large, 
and these severe penalties can be counterproductive or catastrophic 
to the small company or the individual, and eminently unfair.

Now, the Congressman made a point which I hope you have all 
apprehended. It  is one of the points on which I was licked. In the- 
American Tobacco case, which I argued before the U.S. Supreme- 
Court in 1944 or 1945, the same identical conduct was attacked in an 
indictment as four crimes. The attempt to monopolize was merged in- 
the monopolization count. There were three, therefore , crimes com
mitted by the same essential acts, which meant multiple punishment. 
So, you multiply $500,000 by three under the new bill, I argued' 
tha t charging a person with three crimes, based on the same, sub
stant ial acts violated the constitutional prohibit ion against  multiple- 
punishment, but I was licked, so tha t when you increase the crimes,.
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I think tha t you ought to consider that you should multiply every
thing you have in your bill by three.

Now, with respect to the main par t of the bill, the procedure for 
consent decrees, I know my thinking  runs counter to that  of the chair
man, and perhaps tha t of the  committee, and certainly tha t of the U.S. 
Senate. 1 am not persuaded tha t numbers determine who is rig ht and 
who is wrong. I have not yet reached the conclusion tha t commonsense 
has been eliminated from the legislative and the  judicial process. I  tell 
Your Honors, with all of the earnestness t ha t 1 can muster, tha t the 
enactment of th is bill will mean a total breakdown in the enforcement 
of the an titru st laws.

I say tha t in deference to Mr. Mezines and in deference to the 
chairman and in deference to Senator Tunney, and in deference to the 
changed opinion tha t has been taken by the  Department of Justice in 
its testimony before you. Mr. Mezines, with all respects, compared 
apples and oranges. li e tells you about the Federal Trade  Commission 
procedure of obtaining  comments. Well, the Depar tment of Justice has 
the same procedure. Nobody objects to that. But, that  is not what your 
bill provides for. It  is not getting comments. It  is subst ituting the 
judge for the Depar tment  of Justice in determining whether it is 
in the public interest to settle  an an titrust  case. Ant itru st is only one of 
the responsibilities of the Department of Justice. It  is only one of the  
laws that it enforces. Is this the wave of the future?  Are you going to 
say tha t no Government case can be settled without this kind of a 
procedure of publishing an impact statement and having a hearing, 
with experts, with commentators, with special masters, to determine 
whether or not  the case should be settled ? IIow can a judge determine 
whether  a case should be settled, an o rdina ry ant itrust case, which is 
investigated bv the Department of Justice , by the FB I, for months, 
if not years, and then there is a pretrial discovery, and the case wends 
its way, and then there is negotiation, and it is decided to settle the 
case. I t is not the staff tha t settles the case. The staff never settled the 
case. You sta rt your discussions with the staff, if you want to. It  
then goes up  to the heads of the divisions and then it goes up to the 
head of the Antitru st Division, and then it goes to the Attorney 
General of the United States. And you can appeal to all of these 
stages.

When an ant itru st case is settled, it bears the impr imatur of the 
Department of Justice, not a staff. It has been internally reviewed by 
dozens of people at times who have had an oppor tunity , and dozens of 
lawyers to consider the validi ty of the settlement.

Now, you come into a busy distr ict judge, afte r you have spent a 
lot of money to publish a lot of documents in every case, and when 
it is admitted by the proponents  t hat  in most cases it is unnecessary, 
nobody is going to read it, and it goes to  court, and then what is the 
court supposed to do? Well, the alternative is one or the other. It  is 
eithe r pro forma, you are going through a lot of redtape, a lot of 
rigamarole , and nobody objects, and the judge signs, and the Govern
ment pays the prin ting  bills for something which nobody has read, or  
a lot of people come in and want to be heard. Now, who are the people 
who want to be heard?

I can tell from my actual experience. None of this  is academic, 
none of this is theoretical. A company has entered into a consent
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decree. Ev ery com pan y, eve ry indiv idua l ha s dealings wi th  ot he r 
ind ivi duals , wi th  othe r companies.  Anyone who has  had a deal ing*  
an  unsa tis facto ry  deali ng , from his  po int  o f view wi th the  d efe nd an t, 
comes into court . li e  has go t a God -given  op po rtu ni ty  to use th is  
pro cee din g as a means  to blackm ail , ba dg er  the de fend an t int o 
se ttl in g his  case. li e  is, may be in th is  case, a di st ribu to r an d th e me r
chandise has been delivere d to him. I t  was unsatis fac tor y. He  claims 
a bre ach of w ar ra nt y;  he cla ims  t hat  he was overcharged . Th ere  was 
a mis take . li e  comes in and  says , Yo ur Ho nor, th is is an absolut e 
ou tra ge  to have th is kind  of  a decree, an d he gives test imo ny.  He 
wants  to be bough t off.

Now, when it  comes to the  g uts  of  th e case, wh at is th e Ju dg e to do ? 
Th e comp lai nt  asks  fo r reli ef. The de fend an t comes in fo r reasons 
sufficient un to  him self. He  does not  wa nt to go throug h the  expense 
of the law sui t. He  wou ld like  to get  rid  of th e case. He  gives the  
Go vernm ent ev erything  t hat  it  wants , so they  have a decree. Oh, no r  
now you have go t to go th roug h the  rig am aro le and have a hea ring.. 
W ha t is go ing  to happ en  in the  heari ng? Well , peop le are  go ing  to- 
come in and say , well,  th is rel ief  is ina deq uat e, why  di dn 't you  give 
the oth er reli ef. Why d id n 't you  ask fo r it. An d there  has to be second guessing.

Who in his ri ght mind , and I rep ea t th is,  who  in his righ t mind 
represen tin g a de fend an t would sub jec t his  cli en t to th is kind  of  a 
pro cedure , where eve ry Tom , Dick  and H ar ry  can come in and be- 
heard , second guess, and say th at  the  d ecree was wrong.

Now,  gen tlem en,  do no t assume th at  the Gover nm ent  is alw ays  
righ t, th at  it  has  t he  evidence  cold. Th e Gover nm ent  makes mistakes. 
I t  files the  wrong sui ts. I t  cannot pro ve them . I t  asks fo r the wrong 
reli ef. And like  e very  othe r lit igan t, a ha lf of  a loa f is be tte r th an  no- 
loa f. I t  is wi lling  to  take  a sett lem ent.  W ha t is the  Gover nment  su p
posed to do unde r thes e fac ts?  Should he say,  Yo ur Ho nor, we do not  hav e a case, an d we are  lucky to ge t th is set tleme nt?  Is  the Go ver n
me nt  goin g to  say t ha t, a nd  then the  case is go ing  to go to  tri al  ?

I th in k I have said enough . I inv ite  your  at tent ion to the sta tis tic s 
th at a re se t fo rth in my pr esen tat ion  a t page  11.

I read in th e U.S. Law Week , th at  the ch airm an  ha d expressed  
some misgiv ings about the  fact  t hat  SO percen t of  a nt it ru st  cases were 
set tled . I say to you, M r. Ch airm an , you sho uld  not e nter ta in  a ny  m is
giv ings. You should  be very prou d of  tha t fac t. The Federal  jud ges in 
my d ist ric t have  an ass ignment of about 500 cases. T he  m aximum num
ber of  cases that  a tri al  jud ge  can  t ry  is ap prox im ately 100 a y ear . U n
less he set tled  80 pe rce nt of  the  cases, he fa lls  4 years  beh ind  in his  
ca lendar . E ig ht y perce nt o r m ore law cases th at  a re filed o f every kin d 
of  descr ipt ion , are se ttle d, an d an ti trus t is no gr ea te r or  no less a percentage.

Now, tne  De pa rtm en t is able,  if  you tak e the ave rage, the  D ep ar t
men t on the  avera ge tri es  13 cases a yea r. I t filed in 1972, 72 cases. If  
80 perce nt of  t he  cases were  no t s ett led , you would  hav e a bac klog of 
hu nd red s of  an ti trust  cases.

A Fe de ral jud ge  in one of  t he sm aller di str ic ts has said  to me th at 
an a nt itr us t case is a  cala mi ty to a di st rict  judge . ITow can  he keep  up 
with  his ca len da r an d tr y .a  case th at  wi ll ru n fro m G weeks to  3 
months? If  he has four  an titru st cases, he can  ha nd le no th ing else. I f
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you  fo rce an ti trus t cases to  be t rie d,  i f you pre clu de or make more diffi
cu lt th ei r set tlement,  you are  e na cti ng  a  bill  to br ing about the break
dow n of  the  Federa l j ud ici al system.

Now,  if  you th in k 1 am exag ge ra tin g,  inv ite  jud ges here who will  
tel l you wh at it mean s to  tr y  an an ti trus t case, anti how many an ti trus t 
cases they  can try,  an d wh at kind  of  a burde n you wou ld be put ting  
upo n them to conduc t min itr ia ls  every tim e a case is to be set tled . 1 
cannot thi nk  how you can  d ist ingu ish  set tli ng  a l and case. T he  Govern 
me nt sett les  co urt  of  cla ims ca ses ; t he  Govern ment set tles  cases inv olv 
ing tens, hu nd red s of mi llio ns of do lla rs.  I f  you are  go ing to have- 
judicia l scru tin y of  t he  an ti trus t set tlements , why do you no t have it 
in  e ve ry th ing else, which  is a no ther  way of sayin g th at  you jus t ca n
no t have it  and main tai n the  presen t jud icial system. The more cases 
th at are tri ed , the  more law yer s you need,  the  la rg er  ap pr op riat ions  
an d m ore judges.

I th in k th at  th is is a mis guided bil l. 1 am speaking  in gr ea te r hea t 
because I am tryin g to save tim e, a nd  I hope t hat  you discou nt some of 
my hyp erbole . My sober rem ark s are  con tained  in my sta tem ent. 1 
str on gly urg e tha t th is bill  not be ap pro ved . I make t he pre dic tio n th at  
if  it  is appro ved, you will be asked to repeal it  wi thin seve ral years, 
if  it h as a ny  effect. I f  it  becomes pro form a and does n ot h ave  any eff ect,, 
you  will  no t be asked to repeal  it, but you will  have been engaged 
in the tas k of  a fu ti li ta rian . You will have  been do ing  som eth ing  t ha t 
has no m ean ing  whatsoeve r, a lot o f sound and  fur y sig ni fy ing noth ing .

Now, th e second par t of my pa pe r is r ea lly  what I am intere sted in.
I  th in k th at  t he  world  can  surviv e even  with grievo us mis takes. You  
pass an ill- gu ide d bil l, you pu t a ter rif ic burden on the cou rts.  The- 
judic ial  system is on the verge  of collapse  anyw ay, so an ad di tio na l 
str aw  is not  goin g to  make so mu ch d ifference.

Som eday you are  go ing  to hav e to deal with the rea lly  im po rta nt  
pro blems t hat  c on fro nt  th is  c ountr y, no t th is whi ch only comes about 
because one com pan y mis behaved. You are  condemnin g all lit iga nts. 
Con trary to wh at Mr . Mezines said , you are  not enhanc ing tr ust  in 
governm ent, you are  de str oy ing tr ust  in gov ernment. You  are  voting 
here a “no confidence” in the Dep ar tm en t of  Justi ce . You  are  sayin g 
th at  the  A tto rney  General, the  Deputy Atto rney  Gener al, the head of'  
the A nti trus t Div ision, and the  staf f, cannot be trus ted to de termine  
wh at  the  public  in ter es t demand s in  the se ttle me nt of  an  a nt it ru st  case.

Th e cour t has to come in, a he ar ing has  to be held, expe rts  have  
to  be ret ain ed , special  maste rs hav e t o be ap po int ed , im pact sta tem en ts 
have  to be d ra fted  and  p ublished, in orde r to  dete rmine  wh eth er a case 
sho uld  be, and is prop er ly  be ing  s ett led . I say to yo ur  hon ors , in the  
very ra re  case, where a case se ttlem ent is subje ct to cri tic ism , th is  
com mit tee or its Senate c ou nt er pa rt  can  cond uct  an inv est iga tion. You  
do no t need to saddle the co urt s w ith  th is  enormous b urd en.

Now, fo r many years  I had, fo r 25 year s. I reviewe d the ou tput  of 
the U.S. Supre me  Co ur t in the an ti trust  field, an d I made a sober 
object ive  v iew of  wh at it  w as doing. Thi s was publi shed th is  ye ar  by 
Matt hew Bender,  a nd  i t is my ple asu re to give  it  to the  com mit tee for- 
its  lib ra ry .

Ch airm an  Bom xo.  Tha nk  you  very much, Professo r, and we will 
accept  it  on be ha lf o f th e commit tee,  an d we know t hat  it  w ill be a very- 
usefu l study.
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Pro fes sor H andler. And  it is my sug gestion  to t his  commit tee that  it 
is it s duty to  monito r what is goin g on in t he c ourts  in tlie areas in wh ich 
you  have legisla tive  resp ons ibil ity.  T he  co urt s con stantly are  p urp ort 
ing  to  decide cases on the basis  o f wh at Congress inte nde d. I read the 
debates  and I read  them dif ferent ly from  the  courts. I th ink th at  you 
people have a d uty  to  de term ine  w hether  the  co urt s a re ac tua lly  car ry 
ing  out your wishes. They may be f ru st ra ting  your  wishes, and you are  
to follow, or  ough t to follow wha t they do, and  if they mis take  wh at 
your  in ten tion  is. you sh ould  let  them know in no uncer tain term s. Aon  
fre quently  give a bla nk  check to  othe rs to  assume resp onsib ilit ies  which 
are yours.

Now. in the  an tit ru st  field, you na tura lly  had to use ra th er  broad 
guidel ines th at  have lieen construed and imp lemente d bv the cou rts.  
But. you have  a fun ction  also to see tha t th is imlem entatio n an d con 
struc tion acco rds wi th your intent ion s and the  intentions of  your  
predecessors. I have developed  in my pre pared  sta tem ent , and I only 
give you random exam ples , where the  Sup rem e ( ’ourt has  taken views  
which I th ink are ana thematical to an tit ru st , which  s ubver ts the  goals 
of  a nt itr us t and  c reates an into lera ble  p osit ion fo r Am erican business. 
Now, it is not  to say  th at  the  ('o ur t does not also ren der a signal 
service, th at  it is one of  o ur pro udest  possessions, t ha t it is m anned by 
ex tra ordina ril y talented  people who are  ho rri bly overworked  and the 
quali ty of th ei r work  is unequaled  by any othe r b ran ch of  go vernm ent 
or by any othe r c ourts  in  t he  land. Neverthe less,  like ITomer they nod.  
They do not have the time  rea lly  to han dle  these an tit ru st  cases, and 
the y shou ld be, and  I believe t ha t the  t ime  has come for  thi s com mit
tee, as a continuous process, to mo nitor wha t is h appenin g and to tak e 
a good ha rd  look at our an tit ru st  goals, at ou r an tit ru st  sta tut es , 
at ou r an ti trus t decis ions, to see whether we have  the  kind of ju ri s
prudence which  Am erica needs today,  fo r the  bala nce  o f th is  cen tur y 
and  the  new centu ry t ha t is sho rtly  to ar rive.

I th ink th at  I endorse  the  views of  those  who would  sugg est th at  
a commission be se t u p, bu t I dra w one d istinct ion . I am n ot int ere ste d 
in study commissions . I am inte rested in action commissions. I th in k 
that, the  commission should cons ist of f ou r Members of  the  House, four  
Members  of the  Sen ate , who have  experience  in th is field, four  ap 
pointed  by the  Presi dent,  four  coming from  the  publ ic at larg e, and  
th at  you should take a good ha rd look at all of  the an tit ru st,  and  anv  
othe r rela ted  topics which the  p rop onent s o f th is  commission feel also 
are  to l>o studied.

I am sorry  t hat  I  took  th is much time.  I will ask  you,  when you pu t 
your ques tions  to me, to be kind  enou gh to spe ak into the  m icro phone, 
because I am a l itt le  ha rd  of  hearing.

Chairma n Rodino. Wel l, thank you very much. Profe sso r. An d, 
again , let me tha nk  you on Ix'h alf of the  co mmittee  fo r y our presen ta
tion of the  work  th at  you have  developed . I am sure  th at  the com
mitt ee wi ll en deavor  to make good use of it.

Pro fessor , you men tioned in your  sta tem ent  th at  you are  opposed 
to pub lic impac t sta tem ents. An d I  ask of  you, how can a jud ge  
adequa tely  jud ge wh at the  impact on com pet ition will be, unless the 
jud ge does have the  op po rtu ni ty  to review a pub ic imp act  sta tem en t 
th at  is pro vided fo r him? I)o  you not th in k th a t the  judg e sho uld  
have  fact s before him  as a public impac t sta tem ent might  pro vid e in 
orde r to be tte r ar riv e a t a jus t solu tion  of th e pro blem ?
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Professor H andler. I thin k that yon are making—you are doing 
something that borders on the uncons titutional. You are making an 
administra tor, an executive officer, out of a judge. If  the judge  is to  
do th is in ant itrust, you tel l me why he should not  do it  in any other 
kind of litiga tion?  The parties settle a case. The part ies have the  
controversy. The judges are set up by the Consti tution and by the  
statutes to adjudicate disputes. If  the  disputes  are settled, there  is 

t  nothing fo r the judge to adjudicate . The settlement takes the form of a
decree. T hat is a judicial act. The judge in the  exercise of h is jud icial 
discretion does and should ask questions, bu t he does not need to con- » duct a hearing.  He finds out enough about the case to determine
whether  he conscientiously can affix his signa ture to the decree. He is 
not to substitute his judgment for the judgment of the executive 
branch of the Government, which is proposing this  settlement. The 
judge is not the sole custodian of the public interest, and I do not 
believe that judges can determine the public interest, as well as the 
Departmen t of Justice that has knowledge tha t the judge does not 
have. Give the judge that knowledge and the case has to be tried . It  
is no longer settled.

Chairman Rodino. Professor, are we not really saying, though, 
that in the public inte rest we are merely making  available  to the judge 
that material which would be within the public impact statement, 
which would make him better able to adjudicate the matter? Do you 
find any violation of any administrative act, or do you find any 
violation of a basic code tha t this is pa rt of our system of justice?

Professor H andler. Well, what  you are saying is tha t the judge 
should decide in the first instance whether there should be a prosecu
tion. Why take tha t power away from the  Department of Justice  ? The 
Departmen t of Justice decides what  cases they are going to bring. 
They cannot brin g cases against everybody who violates the  anti trust 
laws because they do not have enough staff. They have to have a series 
of prior ities to bring  cases th at are the most meaningful. Now, what 
you are saying, why give them tha t discre tion? The judge should have > the discretion whether the suit is brough t in  the  first  place. And then
having brought the suit, the Departmen t changes its mind. The Departmen t decides to withdraw the suit. It  has no case. Do they have to 
go to court and tell the court all of the facts, and let him decide « whether the case should be withdrawn ?

You are confusing, in this bill, the role of the judge and the role 
of the  prosecutor. If  you have no confidence in the prosecutor, then you 
can forget  about the enforcement of all laws. The  judges. 400 or 500 
Federal judges, cannot supervise all of the huge staff of the Depar t
ment of Jus tice, all of the U.S. Attorneys in de termining whether they 
are requiem to thei r oaths. Th at just is not a job judges can do, and you 
have today a li tigat ion explosion where judges are going out of thei r 
minds try ing  to keep up with cases, and they have enough trouble 
deciding litiga tion, controversy, and they should not be saddled with 
deciding whether people are wise or unwise in settling.

Now, take a negligence case in which somebody has very serious 
injury, and the plaint iff wants $300,000 and the insurance company is 
willing to give $200,000 and the Judg e makes his good offices available 
to settle for $250,000. Does the  judge  call the  doctors in to find out 
whether  $250,000 is an adequate settlement  ? Does he call in all of 
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the people th at  are  dep end ent  on the  inj ured  pei son ? You hav e got  
to assume in th is  busy wor ld th at the re are  people othe r th an  jud ges  
who can per form t he ir  dutie s.

Chairma n Rodino. Profe sso r, I will  not pursu e that . You  made 
men tion  in sum ma riz ing , th at  the  De partm ent pre sen tly  has  a policy 
of  wa itin g 30 days, and you mad e refe renc e to the fact  th at  in the 
bill we are imp osin g a manda tor y 60-dav  provision.  You are  aware  
firs t of all,  th at  t he  30-day  policy is mere ly int ern al policy th at  was 
ins titute d some tim e ago  by the the n At torney  General Rober t 
Kennedy.  Tha t it  is no t ma ndato ry.  Tt is no t wr itt en  into the law.

Pro fes sor H andler. I  have  no objection to a per iod  of  t ime  du rin g 
which the  p ubl ic is n otified, as it is notified tod ay,  th at  a decree is in 
con tem plation  and is inv ited  and  given an op po rtu ni ty  of filing its  
comm ents with  the  De partm ent, and  no objection if  those comments 
are  filed with  the  cou rt. I have  no objection  to ru nn ing th is th in g in 
the open. And  I th ink th at  At tor ney General  Richard son  has done 
som eth ing  which was lon g overd ue. Any one  who sees any mem ber 
of  the. 1 )epa rtm en ton  an y m att er  th at  is pe nd ing  there , should  ha ve h is 
name listed  in t he log, a nd  tha t is tru e of Congress as well as t he  p ub 
lic. Anyone who interfere s, who ha s no rig ht  to  in terfe re  wi th the  proc 

ess of sett lement , should have his name listed, and  that  name  should  
be pu t in the book. And I have no objec tion  to the  req uir ement  o f the  
bill that there be an affidavit filed that  the negotia tions were c onducted 
with the  De partm ent and  with nobody else.

Chairma n Rodino. W ell,  what would the  purpo se be in doing  th at , 
then, i f no t to assure t hat  the pub lic i nte res t is be ing serve d an d to  make 
a public  disclosure of th is?

Profe sso r H andler. I have no  objection to  a pub lic disclosure. W ha t 
I  have objec tion t o is lockin g the  set tlem ent  to th e p oint  where you have 
endless hea rings which  will discourage set tlem ent . I  do no t wa nt 
masters, I do n ot want hea rings.  T want people to file th ei r com pla ints 
and  they  should be processed  by the  De pa rtm en t and the  De pa rtm en t 
wil l, or can pub licly  st ate  why th ey a re rej ect ing  the objec tions . I have 
no objec tion to that . I th ink th at  is hig hly  des irab le. Tha t is the  
present system.  You do not need any  leg isla tion  on th at .

Chairma n Rodino. Well, Pro fes sor , on th at , wh at you are  say ing  
is th at  t ha t is t he pre sen t system, bu t there  is no manda tory req uir e
men t, t ha t th at  pro cedure  be followed. It  is merely a mat ter of  policy .

Pro fes sor  H andler. I th ink th is committ ee has  so much  w ork  to do, 
to busy itse lf abo ut deali ng  with the possibil ity  th at  a syste m which 
has  been in effect for man y years  is going to  be abando ned , th a t if  
it  is about to be abando ned , you can step in and make it ma ndato ry.

Chairma n R odino. W ould you say , Profe sso r------
Pro fes sor  H andler. I am qui te sure  th at  if  you cal led  Mr. Kau pe r 

here  or A tto rne y G eneral Ric hardso n, and tell them we w ant 6 m onths 
notice before th is procedure  is changed, or if  you tel l them we wa nt 
certa in disclosures to lie made , there  will lie no prob lem. I do not 
understand why,  in life, ev ery thi ng  has to become a big  conflict . I  
do not  know why people in Gov ernment, can not ta lk  to one anoth er  
the  way  they ta lk  in life.  I  th ink th at  i f th e cha irm an  of this  com mittee 
tel ls the  A tto rne y General  th at  you wa nt minor c han ges  made,  then I  
can see no reason why it cannot  lie done. I th in k th at  one of the  t ra g 
edies o f thi s cou ntry is t hat  one would th ink th at  the members of  the
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three branches of Government are prohibited  from talk ing  to one 
another. I do not know why the President  has to veto bills, why Con
gress has to enact bills t ha t are  going to be vetoed. I do not know why 
a compromise cannot occur somewhere in the legislative process, be
cause you will never p ut any bill throu gh unless there  is some compro
mise. And the law of polit ics is the  law of  compromise, and the law of 
the possible. And I just  do not thin k we ought to legislate on some
thin g when legislation  is not necessary. There  are many things where 
legislation is necessary. It  is necessary for this committee to take a 
good ha rd look on where we stand today in the ant itru st laws. That 
is important.

Chairman Rodino. Professor, I liked the manner in which you 
expressed yoursel f on the hope and desire tha t tha t would be the way 
it is. 1 am one of those who would share your view th at perhaps we 
would save ourselves a grea t deal of trial and a grea t deal of head
aches if we do tha t. But, unfortuna tely, every day we are confronted 
with the tremendous violations tha t take place, not only in the ordinary 
everyday routine  of things, by private  citizens, but even public 
officials who do not understand  what the standard s are, and, therefore, 
if you say to me tha t we should just  accept the premise tha t men 
should be able to ge t together, and reach a certain  solution to a p rob
lem, I  would say, fine, it could be done. But, unfortuna tely, that  is 
not the case and this is why perhaps back some time ago, when the then 
Attorney General Robert Kennedy saw the  need to increase the  time 
to make more public what was happen ing, and these things were 
done, and you must agree that  it is a beneficial effect.

I do not want to take up any more time. I will pass on to Mr. 
Hutchinson . I  did  want to say, ini tially , even before I began question
ing you, Professor, tha t I welcome the opportuni ty to have you come 
before th is committee, and  I know of your expertise in this area, and 
I hope tha t you, when you considered it to be a lion’s den, tha t 
certain ly you found tha t this  is certainly a very meek lion.

Professor Handler. Thank you very much. Your Honor.
Mr. Hutchinson. Thank you very much, Mr. Chairman.
Professor Hand ler, T do want to join the chairman in expressing 

our appreciation for your appearing  here. We recognize you as a 
real authority  in this field, and your view’s are extremely helpful. 
A nd I sav to von. that T share in them to a very large extent.

You said, if T understood you, tha t you see nothing wrong at all in 
calling  for public comments on these proposed consent decrees. And 
as T understand it, that  is the present practice  for a 30-day period. 
At the present time, are these public comments filed with the Depar t
ment, of Justice, or are they filed with the court?

Professor H andler. They are filed with the court, but I am not too 
conversant with this. Mv own personal experience has been th at where 
the court requests it. the Department furnishes the comments and thei r 
responses to the court. There wmuld be no problem. I believe, in 
seeing to it tha t those comments were made public.

Mr. Hutchinson. Well, it seems to me. Professor , that when the 
public is invi ted to file comments with the court, presumably for the 
purpose of influencing the court, tha t the court is asked to take into 
consideration something that  really is not evidence before it. and that is 
something that  troubles me. Why should the general public, without 
any standing at all, have power to  influence the court in its decision?
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I  have n o tro uble,  Pr ofe sso r, in seein g the concept th at  the  D ep ar tm en t 
should  receive such comments.

Pr ofesso r H andler. The  cou rts  are  very  im pa tie nt  an d the y p ay very 
lit tle  att en tio n. But, the fa ct  t hat the y get  a rep or t on th e comments 
does enable the  judgo to  d ete rmine  f or  h ims elf,  wh eth er  he  is pe rha ps  
being asked  to do a ny th in g m ore  tha n a m ini ste ria l act.  T he  j udg es, as 
a m at ter of  cour tesy , have h eard peop le a nd  lis tened to  th ei r g ripes and 
if  you  r ead  t he  Opin ion  of J ud ge  F ra nk el  in a case in which  I was in 
volved, yo u will find th at  he  is very puzzled , as to  w ha t h is role  should 
be. A nd , cert ain ly , I  w ould  hope  that  ou t o f o ur  di scussion, and ou t o f 
your  considera tion, wh ate ver you do, wh ate ver your  u ltimate decis ion 
sho uld  be, t ha t I know t hat  Ju dg es  wou ld apprec iat e if  thi s committ ee 
wou ld tel l the m wh at it  is t hat  you expect them to do.

Mr. H utc hinson . W ell , th is  bil l before  us as I rea d it,  dir ects the 
judge t o make a  d ete rm ina tio n wh eth er  th e proposed consent decree  i s 
in th e p ublic  intere st.

Pr ofes so r H andler. Th at  is righ t. He  wil l need no instr uc tio n if the 
Tu nn ey  bil l becomes law. li e  will know wha t he ha s to do.

Air. H utc hinson . Yes. Bu t, I  conceive  that wh at we a re ask ing  him 
to is to m ake a decis ion t hat  is beyo nd his p rope r role as  a jud ge.

Professo r H andler. Th at  is my view.
Air. H utc hinson . Th e jud ge  is no t to de termine public pol icy in 

our system. I never th ou gh t th at  the  fun ction  of the co ur t was to de 
termi ne  public  policy .

Professo r H andler. B ut , it is much more th an  de term in ing pub lic 
pol icy , sir , if  T may  say  so. Th e jud ge , the na rro w issue  before  the 
jud ge , is wh eth er the se ttle me nt which  is before  him  fo r sig na tur e, 
and  it is o nly b efor e him because you need a consent decree , wil l o perate 
in th e publi c int ere st,  and th a t is a na rro w question, an d how can a 
judg e who has  n ot been a pa rty to  a set tlem ent , de termine  wh eth er it  
opera tes  to the public  int ere st or  n ot?  To rea lly  dis charg e th at  func 
tio n, t he  judge has to  do e ve rything  th at the  A tto rney  Gene ral  does be 
for e he a pprov es o f the  decree .

Air. H utchinson . W ell , let  m e ask  you thi s, and I wi ll not  pursue 
th is a ny  fu rthe r because th ere a re  oth er  mem bers  of t he  committee  who  
wa nt to question you. I f  t he jud ge  h as a f uncti on  h ere  o f de ter mi nin g 
wh eth er the consent decree is in the public in ter es t or  not , does 
the jud ge  hav e a sim ila r res ponsibi lity in  eve ry set tle me nt of eve ry 
type  o f law suit th at  comes befo re him ? I  c annot see the dis tinction.

Professo r H andler. T he  ans wer is no, th at you are  mak ing an ex
cep tion of  one  ty pe  of  case wi thou t t he  s lig hte st proo f b efo re you t ha t 
such  an exception is nece ssary. I  mu st tel l you th at I have known,  
pe rso nally , fo r 50 yea rs, each  hea d of  the A nt it ru st  Divis ion  and 
th is  co un try  can  be prou d of the kind  of man th a t has been ap 
po int ed  by o ur  va rious Pres iden ts to head th a t im po rtan t office. A nd  I  
th in k we can  be proud, wi th  mi nor exceptions , of the men  who were  
At torney s Gen eral . An d I th in k th at  it  is very unfa ir  to vote “no 
conf idence” in th at  bran ch  of  th e Gover nment  based on my 50 yea rs of 
experience .

Air. H utc hinson . Than k you. Air. C ha irm an . I  wil l y ield  the floor.
Ch ai rm an  Rodino. Air. Seibe rlin g?
Air. S eiberling. Tha nk  you, Air. C ha irm an.
Pr ofes so r Ha nd ler, it  i s r ea lly  a  deep  p lea sur e to he ar  you, as it  al 

way s is. O ne o f my pr incipa l reg ret s was that a s a stu de nt  a t Columbia
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Law School, I did not take your Antit rus t Course, and  I  was p arti cu
larly suffering from the failure to have done so, by vir tue of the fact  
that I spent most of my time in private p ractice for about 20 years in 
antit rust.  So, I had to sort of pick it up from you on the basis of what 
I could read of your many writ ings.

I do have a couple of questions about some of the points you made, 
and let me say, th at  as a defense lawyer for many years I fully  ap
preciate the problems tha t defendants  are under in terms of dealing 
with the Antitrust  Division. But on the question of penalties, and 
whether we ought to increase penalties, you are aware, of course, th at 
the European Common Market Trea ty permits penalties of up to $1 
million a day. or 10 percent of the revenues of a part icular busi
ness. And I wonder if you have any feeling about whether that  has 
been unduly punitive, or whether it lias been a successful experiment ?

Profe sso r H andler. To the best of my knowledge, the fines tha t have 
been filed have been very minor, and that  this is merely a paper pro
vision. I spent an entire day with the top echelon of the Common 
Market ant itrust force when it first came into existence, and the ir 
philosophy is totally different from the philosophy of the United 
States. They a re more pragmatic than we are. If  they find tha t a com
pany is misbehaving, they call the company in and through confer
ence they a rrange fo r a correction of the practice. Then tha t company 
is put on a list and it is watched. If  the correction works, th at is the 
end of the ma tter. We are  never content to do tha t because we do not 
trust our fellow human beings. We do not tru st the enforcement offi
cials, we do not trust the  businessman and we go through  a rigamarole 
of lengthy investigation and then it goes up to a h igher  level, and a 
higher level and a higher level, and then there is a complaint, and 
then there is a formal hearing , and then there is settlement under 
rigid  guidelines. And all t ha t we arc doing is making it worse. I  can
not tell you from my experience, sir, tha t there is grea ter compliance 
on the par t of Europeans with the mandates of the treaty, articles 85 
and 9fi. than  you have in this country. Indeed, this is highly specula
tive. There are many people who believe tha t there is less compliance 
and I trust you will permit me to make one point which you. as a 
lawyer, will appreciate. And, th at is, that  nowhere is credit ever given 
to the real army of enforcement officials which we have in this 
count ry: namely, the honored and honorable  members of the bar  who 
are advising corporations  on how to comply with the ant itrust laws. 
And without tha t army, ant itrust would be unadministerablc.

Mr. Seiberling. Well, thank  you.
Having been one of tha t army for many years, I certainly agree with 

you tha t the corporate lawyer, and the corporation I was in, for ex
ample, were the biggest enforcers of the ant itru st laws. But. I must 
say. that we had a lot  stronger  ability to do th at aft er they put  some 
corporate vice presidents  in jail in the electrical cases, and I do th ink 
that  penalties are a help. And I think that  as long as the  court has 
discretion as to the amount of  penalty to impose, t ha t tha t is a safe
guard against excessive penalties.

Professor  Handler. Yes, sir, in my prepared  statement, I said I  was 
not opposed to  a moderate increase in penalties, and I suggested t ha t 
your committee report indicate that all ant itrus t cases are not fungib le, 
and that  you expect d iscretion to be exercised. But, I did want you to
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bear in mind th at there is this  threefold penalty. You are not calling 
for $500,000.

Mr. Seiberling. I think tha t was a very good point.
Professor H andler. You are calling for $1.5 million, and you could 

very well say when you get up into the stratosphere tha t the amount 
in this statement is not to be multiplied threefold .

Mr. Seiberling. If  I may ask one other question, would you feel 
any better about this bill if we deleted the section which expressly 
authorizes the judge to take testimony, appoint a master and authorize 
outside involvement by amicus curiae and so fo rth, and just leave it  
to the ord inary discretion of the judge, which he has now, as a matter 
of fact, to decide how to handle it  ?

Professor Handler. Tha t would be an improvement but I would 
not go beyond the present practice. And I  really th ink tha t before you 
change the present practice, you ought to have your stall work with 
the Department of Justice and make a report  to you on how tha t 
practice has worked. Take all of the consent decrees and let the De
partment tell you how they match up against the prayer for relief, and 
what was the think ing tha t went behind it, and was there any skul
duggery, and have a report. And you are going to find, you will come 
to the conclusion tha t I have, that this is not an aspect of government 
for which you should have the slightest shame. It  has been very well 
done.

Of course, my objection is th is : T hat  the people I  deal with in the 
Department are unreasonable because they want too much, and it is 
only before this committee tha t I encounter people in Government 
who think tha t the Depar tment  of Justice  consists of weaklings. Be
lieve me, that, is not a fair appraisal of what happens there.

Mr. Seiberling. Well, I am not going to ask any more questions, 
although I have a good many, because of the interest of other members 
of tho committee.

Professor H andler. Thank you, sir.
Mr. Seiberling. Thank you.
Chairman R odino. Mr. Dennis?
Mr. Dennis. Professor, I, too, very’ much appreciate  your remarks 

here as well as your written statement.
Do you feel tha t on this m atter of penalties we could usefully pro

hibit penalizing a man two or three times for essentially the same act?
Professor Handler. Well, I would love to see you do it, but you 

might be walking into a hornet’s nest there. I thin k tha t rath er than 
tryin g to do it in the form of legislation, your committee report should 
say that  you have ra ised tho penalty, but in exercising the  discretion 
where there are three counts, four counts, based on the same essential 
act, tho committee would deem excessive multiply ing the penalty by 
threefold. Tha t one penalty would be enough. I think you would; 
again, T think it  would be much simpler to do it in your  report than to 
try  to get legislation.

Mr. Dennis. Of course, it is not binding if we do it in the report.
Professor Handler. I know, but I have had no difficulty with that 

and if you give me a good statement in a report , then I am in good 
shapo in court.

Mr. Dennis. I think tha t is a useful suggestion.



211

Now, one othe r th in g th at  occurre d to me. Th is bil l has no th ing to 
do wi th set tlements  out  of  cou rt whi ch I  assum e can and do tak e place 
between the Dep ar tm en t an d othe r people.  I f  we ad op t th is  bil l, as 
to consent  decrees, wou ld there be a ten den cy tow ard  more out -of- 
court  sett lem ents, r at he r th an  going thr ou gh  the  pro ced ure  ?

Profe sso r H andler. I wou ld doub t it,  you see. I  would doubt th at , 
>) sir , because  you  hav e ei ther  criminal or  civi l inj un cti ve  cases. The

only  t yp e of  case th at  m ight  be se ttled  o ut of  court  would be the ra re  
case where th e Go vernm ent sues fo r dam ages in its  p ro pr ie ta ry  capac
ity , in th at  i t may be a buy er, bu t if it  is  an injuncti ve  case, you cou ld 

r  not set tle out  of court ex cep t by w ith draw ing su it.
Mr.  Den ni s. Of  course, I  am no t very fam ili ar  wi th th is  pra cti ce  

at  all,  bu t does the si tuat ion ari se where  the  Government  sometimes 
int imate s th at if  ce rta in  th ings  are no t done,  there mi gh t be a su it 
filed, and if thes e th ings  a re done , n ot hi ng  is ever filed ?

Profe ssor  H andler. Not af te r the su it is  filed, before.
Mr.  D en ni s. No, bu t T mean pri or .
Professor H andler. I t could quite well be th at  the Eu ro pe an  pr ac 

tice  of  inform al  se ttle me nt might  come abo ut, in orde r to  avo id all 
of th is  riga ma role.

Mr.  D en nis. We do no t do much of  that  now, bu t it  m ight  g row  up  
under this .

Profe ssor  H andler. Th at  is corre ct.
Mr.  D en ni s. We ll, I  than k you, sir .
Ch airm an  R odino. Than k you, Mr. Dennis.
Mr.  Mezvinsky ?
Mr.  Mezvinsky. Pr ofes so r Ha nd ler, I  was intere sted in your  com

men ts, and , bas ica lly , I  sensed  it  was a defe nse  of the de fend an ts in 
view of the fact  t hat th is would be an unrea son abl e burde n upo n the  
de fen dants  as well as upo n, T guess, the business com munity . The 
arg um en t has been given th a t in view of  t hi s lack of  fa ith  in govern
ment, th is lack of  fa ith of  the pr ivate sector as well, th at  th is  bill 
could , in a sense, res tore fa ith  by open ing  up  the process, an d it  is

* very  ha rd  fo r me to un de rst an d the argume nt th at  seems to  lie your  
th rust  th at  by the passage of  this  bil l, you arg ue  we would have more 
lawyers , spe nd more  money and hav e more  jud ges, and th at  we are  
pushing , in th a t th e system p res ently  al lows se ttle ment.  W ha t i s wron g

• with prov id ing more ade qua te enforc ement , more public  exp osu re?  T 
am rea lly  not to ta lly  c onvinced  of the chao s and con fusion th at  could 
happen as a re su lt of the bi ll.

Professor H andler. We ll, let  me ans wer your  question because I  
th ink there is some mis app rehens ion  on y ou r p ar t. No. 1, T d id  not con
fine m v rem ark s on the impac t of  t hi s bill  on defen dants . T th in k the 
bill is bad from the  G overn ment’s po in t o f v iew, as well as the  defen d
an t’s poin t of  view. Be ar  in min d, th at the plaint iff  under th is  bill  is 
always  the  Government , never a pr ivat e pa rty,  so th at  the  per son s to 
whom the  bill applies will necessa rily be tho se su ed by the Government .

Second, T did  no t sug ges t th at  th e an ti tr ust  law s sho uld  no t be 
vig oro usly enfo rced. T believe they  sho uld  be vig oro usly enfo rced. 
W hat  I  said  w as th at  if  cases unn ece ssa rily  have  to  be tri ed , you have  
go t t o dupli ca te your  staff  a nd you h ave  go t to  increase the  n um ber o f 
judges . An d I  ask  you whv? The key word, is  u nnece ssa rily  tr y  eve rv 
case. E ve ry  im po rta nt  a nt it ru st  case sh ould be tr ied,  if  it  i s not set tled.
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There should be enough enforcement officials, there should be enough judges, that goes without saying. But, you should not compel the t ria l of cases which can be sett led on honorable terms. What more do you want than the defendant coming in and giving the decree tha t the Government sought when it brought suit? Why should tha t case be tried  ? The only reason it should be tried would be to ge t an adjud ication of liabili ty if you win, rather than a consent decree, which is not an adjudication. But. what is the Government's need for adjudication? I t is the priva te treble damage man, who wants the adjudication so tha t he can use it. Now, actually, he does not need it.
There is a myth here that  the  ad judicat ion is necessary, or a provision of the consent decree is necessary, or the provision in this statute which is designed to help the treble damage plaintiff. Let me tell you lie does not need the help. li e needed the help before 1914. He does not need the  help because he has the Federal rules. All he has to do is to file the complaint and then he gets discovery. Ko experienced plain tiff’s lawyer would ever try  an ant itru st case on the basis of a prim a facie presumption, and have the Department come forward and defend. He comes forward , he takes discovery, he has all of the  documents. 1 he admission of liability  in the decree or  the adjudication, it is a little whipped cream or a little icing.
Mr. Mezvixsky. Professor,  I think what bothers me is how a judge can adequately judge  the impact on competition, and what  tha t impact will be unless he has some greater input in the form of a public impact statement?
Professor  Handler. Let me ask you the question.
Mr. Mezvinsky. And. frank ly, the public, I think  it is really the Senate’s action and the ceiling, by which you feel like you are walking into a lion's den. I think the public is feeling this more today than they ever have.
Professor H andler. S ir, let me ask you to go back to your office and read 10 consent decrees tha t have been signed by judges, and see whether you do not agree with me. tha t no one, without a hearing,  without knowing the industry, without hearing evidence, can determine what the impact of the decree on compet ition is. If  you can find the impact of competition by reading a decree, you are finding something  th at no human being has ever found in human history. I have spent all of mv lifetime, and I have read decrees, and  I do not  know what  impact they have on competition. They tell me, generally, tha t price fixing has been ended. There is a decree ending price fixing. How do I know that the price fixing does not continue, notwithstanding the decree ?
You have made mv point for me dramatically. This bill imposes upon the judge an obligation which is humanly incapable of being discharged without try ing  the case in total.
Mr. Mezvinsky. I can only ask, as my last point, Mr. Chairman,  before we bring this to a close, do von not find tha t people are injured  by ant itrust violations and tha t they need to combine in the form of class actions, in order to finance the big cases, and obtain the recovery?Professor Handler. T disagree with you entirely.
Mr. Mezvinsky. You do ?
Professor H andler. They are in jured and they get—they get enormous recoveries and read the advance sheets. Plain tiff after plainti ff



recovers. There is nothing wrong with the law. And,  so far as the class 
actions are concerned, I appeared before the Senate committee and 
opposed class actions and tha t would take a couple of hours for me to 
persuade you. But, I th ink that,  again, it is the wrong approach.

Mr. Dennis. Would my friend yield one moment i
Mr. Mezvinsky, In  just a minute. 1 might say, Professor Handler, 

I know you have spent a lifetime in this field and 1 respect that. I can 
only say th at as the years go on, 1 think, as you point out, the field is 
changing, and I think the public is putt ing a pressure and has a con
cern as to the whole focus of anti trus t and that  is probably why we 
have the bill before us, and that  is probably why we are discussing 
the commission on antitrus t.

Professor Handler. My answer, si r, is tha t if you had a commis
sion to study, or this joint  committee, or  whatever form it takes to 
study the adequacy of the ant itrust laws and the present and future  
role, you would do a good deal to allay public concern. The public may 
be concerned about the wrong things.

Mr. Mezvinsky. Thank you.
Professor  I Iandler. And you may be doing the wrong thing.
Mr. Mezvinsky. Well, we will certainly try  to take that counsel.
Professor Handler, Thank you very much, sir.
Mr. Mezvinsky. Thank you, Mr. Chairman.
Mr. Dennis. You certainly mentioned certain departmental dis

closure practices about which you have no objection and made the 
suggestion that our stall’ review these practices with the Department. 
If  tha t were done, what would be your feeling as to incorporating 
these practices into th is legislation without  going beyond them ?

Professor H andler. I have no objection to it. I just think it is 
unnecessary.

Mr. Dennis. Thank you, sir.
Chairman R odino. Thank you very much, Professor. We certain ly 

apprecia ted your coming here and giving us the benefit of your views.
[The prepared statement  of Prof . Milton Hand ler follows:]

Sta teme nt  of P rofessor Milt on  H andler

I
My name is Milton Handler. T am professor emeritus at the Columbia Law 

School, where I have taug ht ant itru st law for a i>eriod of 45 years. I am presently 
a senior pa rtne r in the firm of Kaye, Scholer. Fierman. Hays & Handler in New 
York City. I have specialized in antit rus t law throughout my entire career at the 
bar. My introduction to antitrust  came during the 1920 Supreme Court Term, 
when I served as law clerk to Mr. Justice Stone and assisted him in the p repa ra
tion of his landmark  opinion in Trenton Potterien v. United Staten,1 a decision 
universally acknowledged as the foundation of modern antit rust  law. I have wr it
ten and lectured extensively on all phases of anti trus t. For 25 years I presented 
an annual review of current ant itru st developments before the Association of 
the Bar of the City of New York. Those lectures, together with other of my w rit
ings. have jus t been published by Matthew Bender & Company in a two-volume 
compilation entitled “Twenty-Five Years of Antitrust.” I t gives me great pleasure 
to present a copy of this work to the Committee.

I have been a t all ends of the ant itru st equat ion: T have advised Government 
departments  on ant itru st policy; T have testified from time to time before con
gressional committees; I served ns a member of the Attorney General’s Committee 
to Study the A ntitru st L aw s; and I have been actively engaged in a vast number

1 273 U.S. 392  (1 92 7) .
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of an tit ru st  litig atio ns, represe nting both plaintiff s and defendan ts. There has hardly  been any an ti trus t problem of significance th at  I have not touched upon in my practice, my writin gs or my lec tures . I appear here  a t the  inv itat ion of the Subcommittee, in my own behalf and not on beha lf of any client,  ins titu tion or organization.
II

As I u nderstand it. the Subcommittee  does not wan t me to confine my comments to the provisions of H.R. 9203 and S. 782 but ra ther  would have me dwell on some of the cur ren t perp lexi ties  in an tit ru st adminis tra tion which will enable  the SulK'ommittee to view the pending measures in prop er perspect ive. I propose, therefo re, to make some observations  abou t the House and Senate bills and then to tur n to some broader aspects of the  an tit ru st  laws and the ir relevance in these  turbulent  and  troub led times.
There are  three  aspec ts of H.R. 9203 and its Senate cou nte rpart, S. 782, as its tit le plain ly indicates. I should like to review them in reverse order.The revision of th e Expediting Act as it per tains to appella te review in government  civil an tit ru st  cases is long overdue. Direc t review by the United  Sta tes Supreme Court  imposes an unduly heavy burden on that  tribuna l, depr iving  it of the benefits flowing from a review of the facts a nd the law by the inte rme dia te courts of appeals . The Court, itself , has requested this reform.  There have  been conflicting notions as to how the Expediting Act should he revised. I thin k that  the  present hill provides a suitable compromise and that  thi s pa rt of the proposed legis lation should he promptly enacted . As things now stand, there is no way of obta ining appella te cons ideration  of inter locu tory  rulings from eith er the Supreme Court or the cour ts of appeals, and the requ ired direct appeal from final judgm ents compels the Highest  Court  to impl icate  i tse lf in the onerous task  of reviewing and sift ing  the complex fac ts developed at the tri al  level. Through thi s reform there will be interlocutory review by the courts of appeals , and the liti gants  will have the adv anta ge of a complete and unhurr ied  exam ination of the  controlling fac ts by courts less burdened tha n the United States Supreme Court.
The bills under cons idera tion would increase the penalty for an tit ru st  violations from the present .$50,000 to $500,000 in the case of corporate  defendan ts and  to  $100,000 in  the case of indiv idual s. I wonder w heth er the members of this  Commit tee are  awa re that  the same conduct may be cha llenged in four  sep ara te counts of an indic tment . The self-same acts may be alleged to constitute conspiracy  in restr ain t of trade  in violation of Section 1 of the  Sherman Act, as well as  a conspiracy to monopolize, an atte mpt to monopolize and monopolizat ion in violation of Section 2. The attem pt charg e is generally merged in the completed crime of monopolization. A defendan t, however, may be convicted on three counts for  e ssentially the same course of conduct. The Supreme Cour t has rejec ted the  idea that  trip ling  of the punishment in this  fashion offends the constitutional gua ran tee  against mult iple punishment.’ Hence, if the proposed increase of penal ties  is enacted,  as a prac tica l ma tte r corporations in cases involving ind ust rywide viola tions could face fines of a million and a ha lf dolla rs, with $300,000 levies available  aga ins t indiv iduals. It  is thus possible that  the incre ase in penaltie s is gre ate r than  is intended.It  is not to be overlooked th at  criminal an tit ru st  cases are  brought again st small businesses as well as corporate giants. I have  not had  the time to collat e the  indic tments over the past ten years to segregate and qua nti fy the numbers brought aga inst  small businessmen in comparison with  those  brought aga ins t major enterprises. A few examples,  however, come readily  to mind.Thus, only las t December the  An tit rus t Division  obtained indictments  aga ins t two local fue l oil dealer s in Hudson County, New Jer sey  on charges of price fixing in bids to Union City.’ Similar ly, in Feb ruary of th is year,  a  San Francisco  grand ju ry  indic ted two microscope manufac turers  on charg es th at  they conspired  to fix the  prices charged by their  dea lers? And in May, 1973, the  government  obtained price  fixing indic tments aga ins t ten gasoline service  sta tions in Jackson, Wyoming? One m ust consider very care fully, it seems to me, w hether  the punishm ent

a American Tobacco Co. v. United States. 32S U.S. 721 (1946).8 United  States v. Eac le Fuel Co. et al., Cr. No. 748-72 (D. N..T. Dec. 22. 1962).4 United Sta tes v. Swift  Ins truments . Inc., Cr. No. 73-0139—SC, (N.D. Calif. Feb. 26,1973) : United Stat es v. United Scientific Co., Inc., Cr. No. 73-0140-SAW (N.D. Calif. Feb 26. 1973).
s United  Sta tes v. Jackson  Hole Service Sta tion  Ass’n, et al., Cr. No. 8668 (D. Wyo. May 21, 1973).



may not be disproportionate to the offense as well as the cata stropic effect  the new p enalties may have on small businessmen or junior corporate  employees.In  establishing approp riate penalties for  crim inal  antitr ust  viola tions , we are seeking to achieve  two objectives—punishment and deterrence. Even though the courts in their discretion may not assess aga inst  the defend ants the maxim um line, there is a possibility  tha t the punishment  in particu lar cases, depending upon the tria l judg e, may be excessive and, if  ex cessive, unfair . As for  d eterrence, man ifest ly, we have no empirical evidence demon stratin g tha t the prospect of a $500,000 tine will be a great er deterrent  to corporate wrongdoing than  a tine of $50,000. Bu t we do know from experience that  greater punishment does not necessarily mean less viola tion.  Both the states  and the federa l government have been consistently rais ing the penal ties for crim inal  behavio r witho ut any discernible decline in the crime rate. It  would be nice if  we could solve the crime problem by mult iplying the punishm ent, but the problem unfortunately  does not lend itself to any such simplistic solution. In short, increasing the severity of punishments  has not in our history proven to be a panace a by anj- means.We must bear in mind tha t, while  the Departmen t of Justi ce  has discretion to proceed either crim inal ly or civ illy , every viola tion of the Sherman Ac t is a crim inal  offense.® In many antitr ust  litig atio ns the front iers of anti trus t law are extended, and conduct, which was though t to be legal before the litig atio n, turns out, aft er the Supreme Cou rt review, to be unlaw ful. The Court has not hesitated to overturn prior ca se s; to alte r its views of  the scope and content of the antitrust law s; and to give our ant itru st statutes  an expan sive reading which vastly  extend their reach.I personally do not know how increased punishm ents can deter people from enterin g into arrangements which were believed in good fai th by them and experienced counsel to be law ful at the time they occurred and which subsequently become unlawful.  And, when we deal with the more crude and blatant ant itru st violations  such as price fixing , I can ’t help but wonder whethe r the increased penalt ies will deter those who are determined to act contrary to the plain dictat es of  our law . Corpora tions act  through agents  and are held accountable for acts at lower levels of employment expressly forbidden by corporate policy. I f  the prospect of ja il sentences does not deter such wrongdoing, what reason is there to believe the increased punishmen ts will have tha t effect? Wh at deters is not so much the severity  of punishment as the high proba bility of being caugh t. Our emphasis should thus be not so much on increasing punishment as on improving and incre asing  the efficiency of our enforcement procedures. Blata nt  misconduct will  decrease as the likelihood of detection increases.I appreciate tha t my thin kin g runs counter to the views tha t seemingly  prevai l in the ball s of government.  Neverthe less. I believe it is my duty to give voice to my serious reserva tions regard ing the wisdom of what  the Congress is being asked to do. I respe ctful ly urge the Committee to stop, look and listen  in regard  to this and the consent decree aspects of the bill which I discuss late r on. I think  a more modest increase  might be more effective. We do not enhance the effectiveness of enforcement if  we mag nify  the punishment to the point where many defenda nts have no alte rnative  but to go to trial.  Wher e there are three counts in an indictment and the prospective fine can be ns much ns a million  and a ha lf dollars, is it not like ly, as a prac tical matter, tha t many defendan ts wil l take their  chances with the jur y and put the government to its  proofs? I believe tha t it is a mistake to proceed on the assumption tha t the government is always right, tha t the defend ants are always gui lty , tha t the government, if  it goes to trial,  cannot lose and tha t juri es wil l be quick to convict when they apprehend tha t the p ossible p unishment is harsh and unjust .I cannot help but believe tha t it is a mistake to increase penalties across the board without regard for  the seriousness of the offense; the uncertain state  of the la w ; the fac t that  the crim inal sanction is, in many circum stances, ill suited to anti trus t offens es; tha t the Sherman Act  makes every violation a crim inal offen se: that  the law  is often invoked crim inal ly against  two-bit offen ders : and tha t several hundred federa l distr ict judges, all with dispar ate views on sentencing, wil l ultim ately determine how severe a fine is to be assessed. At the very least,  the Commit tee should provide the courts in its report with guidanc e
* S. 1, Int rod uce d in the Se na te bv Se na tor  McClellan  on Ja nu ar y 12. 1972,  would mak e 

Clavton Act viola tio ns  crimi na l as well. Tf ena cted, th is  would hav e dr as tic  consequences , 
rend er ing a co rpo rat ion  liable  to criminal  pe na lti es  fo r condu ct (su ch as acqu isi tio ns ! in 
ci rcum sta nces where  rea son able men could differ on wh ethe r the an ti tr u st  law s have  been 
vio lated at  all.



on the proper exercise of thei r discretion, distinguishing the exceptional case where large companies authorize industry-wide, blatan t, hard core ant itru st offenses from the normal, run-of-the-mill case where the present scale of penalties is more than sufficient and is entirely equitable.
I move on to the principal feature of the  pending legislation—the revision of the consent judgment procedures.
I think everyone who has had any ant itru st experience, whether on the prosecution or on the defense side, will agree tha t there would be a total breakdown of enforcement if every civil case that  the government commences must be tried. In this respect an titrust  is no different from other litigation. The courts could not cope with the current litigation explosion if cases were not settled. The delays are bad enough as they are, but one can envisage what the situation would be if settlements were discouraged or made impossible.In this regard, the following statistics are most illuminatin g:

Civ il
an titrus t

cases
commenced Consent Percentage

by Cases decrees term inated
Government term inated filed on consent

Fiscal year :
1962 .. ..
1963.. .
1964 .. .
1965.. .
1966.. ..
1967.. .
1968.. ..
1969 .. .
1970 .. ..
1971 .. .
1972 .. . 

Total

41 14 10 71.4
39 64 51 79.7
41 33 29 76.3
33 30 21 70.0
32 35 20 57.1
36 52 25 48.1
40 64 39 60.9
39 31 17 54.8
54 49 36 73.5
52 44 39 88.6
72 44 31 70.5

479 465 318 68 .4

It  is plain to me th at if the almost 70% of cases terminated by consent decree had to lie tried, the Ant itrus t Division’s appropriation (which has more than doubled in the past decade) would have to be substantially increased, or the number of cases it  brings severely curtailed. And where are we to find enough judges to try a ll these complex actions?
Let us concretize these observations by looking at some statistics :

Fiscal year:
1962 .. ..
196 3.. ..
1964 .. ..
196 5.. ..
196 6..  ..
196 7.. .
196 8.. .
196 9..  .
197 0..  .
1971.. .
1972 .. .

An titr us t
Division

expe nditure

Num ber  of 
attorneys in 

An titr us t 
Division

$5,889,115 274
6, 242.264 294
6.623,715 289
7,036,045 279
7,175, CCO 265
7, 495, CCO 272
7,820,000 321
8, 354, 764 282

10,027,410 305
11,079,000 315
12,271,000 325

If the figures on terminat ions by consent were reversed, tha t is, 30% of the cases settled and 70% tried, would not the staff and appropriations have to be at least doubled? That by itself  may not be too serious, but what is the  corresponding social gain?
I have no quarrel with the objectives underlying the proposed reform of consent decree procedures. No one wants the government of the United S tates to be sold down the river by improvident or corrup t settlements. But it is most pertinen t to ask what evidence there is tha t the Ant itrus t Division has been guilty



217

of incompetence, bad judg men t or dishonesty in util izing over the  y ears the  con
sen t decree as a mean s of terminat ing  an an ti trus t civil case? Cer tain ly every
one would adm it th at  any impropr iety which may have oc curred is the exception 
ra ther  tha n the  rule. Yet the  refo rms proposed in this  bill would be appl icab le 
to every case.

I believe one has to balance care fully the gain s aga ins t the  losses in deter 
mining whe ther  these “refo rms” are  wor th the  candle. I cann ot escape  the  feel 
ing that  the bill proceeds on the  assumption  that  the A nti tru st Division cannot  be 
tru ste d to sa fegu ard the public intere st and tha t, therefore, its  judgment must be 
judicia lly reviewed. The bill contempla tes th at  the  court will dete rmine whether 
a consent judgm ent will operate  in  the public interest. It  is the  co urt ra th er  th an  
the  Departm ent of Jus tice which has  the  final say on whether the case should 
be sett led and whethe r the  provis ions of the judgmen t are sati sfactory. To thi s 
end the court may conduc t a hearing  or  refe r tlie m att er  to a special mas ter.  T his  
may involve, according to the  bill, the  examination of witnesses o r d ocumen tary  
materia ls. Isn ’t this going to require  w hat  amounts to  th e very tri al  on the  meri ts 
which a consen t settleme nt is designed to obvia te or, a t the  very least , to a  mini 
tri al?

Why should anyone enter  into  a sett lement und er these  circu mstances? If  
the re is to be a  tri al  on the issue as to whether the  decree is sat isfa ctory, why 
would it not be in  the  inte res ts of a defend ant  to go to  t ri al  on  the  mer its?  Any 
time a  settl eme nt involves less than the relie f ca lled for  by the  complaint, a hear
ing will have to be held to justi fy  the  abandonment of any of the dec reta l pro
visions  prayed for at  the outset of the  l itigation. Consider the plig ht of the  gov
ernment if the  decree is rejected  by the court . The prosecutor may be am enab le 
to a compromise because the  evidence may be insufficient to jus tify the  rel ief  
orig inally sought or indeed any  sub stantial relief a t all. When thi s disclosure is 
made, how can the case  the reaf ter  be trie d? Why should any defendant pu t it 
self  in a position where intervenors,  amici curiae, expe rts, individual groups of 
people or other agencies of government are free to crit icize  the  decree and  ask  
th at  it be rejec ted or th at  add itional  relief be provided for?  If  the decree which  
emerges from thi s time  consuming process is essentia lly no differen t from th at  
which would be imposed af te r trial,  why ent er into  a consent decree a t al l? Sett le
ment inevitably involves a compromise. The government  agrees to a sett lement 
eit he r because it  i s get ting  a ll the  relief th at  i t would obta in in litig atio n or be
cause the fac ts a nd the  law may be such as to war rant  it s tak ing  less. A half  loaf  
is sometimes be tte r than  no loaf at  all. The defendant enters  into  a sett lem ent  
because the issues may not war ra nt  the  expend iture of time, effort and  money 
implici t in a full-fledged tri al.  Even though convinced it  may ultimately  win, 
a defendant, may conclude th at  discretion  is the  be tte r pa rt  of valor and  make 
concessions to achieve a sett lem ent  which the  governmen t migh t not obtain 
through  litiga tion. The tri al  can be a gamble for  both sides. Reasonable men 
can differ  as to the proprie ty of a pa rti cu lar result.  A s ettleme nt involves some 
give and some take on both sides. How can all of this be evaluated in publ ic 
hearings?

I respectful ly diss ent from the  propositions th at  the  governmen t is not to be 
tr ust ed ; th at  the defe ndants typic ally are  engaged in some kind of nefarious 
plo t to fas ten  upon the  Department of Just ice,  the  cou rt and  the  public a decre e 
which run s counter  to the public  in te re st ; that  persons unfam ilia r with the  va st 
amount  of work th at  goes into the  prepara tion of a case for  t ria l, to say nothing 
of the  extensive inve stigation th at  precedes  the  filing of suit , are  in a be tte r 
posit ion tha n the  prosecutors to determine wh at is or wh at is not in the publ ic 
in te re st ; and th at  the  sub stitutio n of the  judg men ts of th ird  par tie s and  of the 
cou rt for th at  of the  government will promote  the  effective enforcement of the 
an ti trus t laws. In short , it is my sincere conviction th at  t he  proposed mea sure  i s 
based upon fau lty premises and  is repugn ant  to common experience.

I recognize the  fac t th at  S. 782 obtained the  overwhelming approva l of the 
Senate . Th at fac t alone should give one pause. All I can say is th at  th e members 
of thi s Committee, consis ting as it does of prac ticing lawyers, are fam iliar with  
the  process of s ettleme nt in litig atio n genera lly. It  must be remembered th at  the 
sett lem ent  of an tit ru st  litig ation is no different from th at  of oth er types  of gov
ernment cases; and the policy of the law has  long favored the  resolution  of lit i
gat ed controvers ies by settle ment. Are we to view this bill as embodying th e 
wave of the future , where  settl eme nt of every kind of actio n will be sub jected 
to severe jud icia l scru tiny ? Or is an tit ru st  being singled  out for  special  trea t
ment? If  the  la tte r be the case, one can properly ask  why? Is it  merely because 
of the unsavory acts of recent days on the  pa rt  of a single company? Must  al l 
lit iga nts  suffe r because  of th e misdeeds of one?



In  th e la s t an al ysi s I be lieve  th a t th is  bil l es se ntial ly  ca ll s upon  Co ng ress  to  
en ac t a vo te of  no con fidence in  th e A n ti tr u st  Di visio n of  th e D ep ar tm en t of  
Ju st ic e.  The  mood of  th e  co un try is one of  d is tr u s t of  al l br an ch es  of go ve rn 
me nt . Thi s is to  he de plored . B ut  I a s k : Do we br ee d re sp ec t fo r our in st it u ti ons 
by legi slat iv ely aff irm ing th a t an  im port an t en fo rc em en t body ca nnot be tr u st ed  
to  prom ote th e pu bl ic  in te re st  an d th a t al l of  it s ac ts  m us t he ju dic ia lly  ex 
am in ed ? To  th e contr ar y , in my co ns idered  op inion th e w ay  to  ob ta in  fa ir , ju s t 
an d eff ec tiv e a n ti tr u s t en fo rc em en t is to in su re  th a t th e  A n ti tr u st  Div isi on  is 
he ad ed , as  inde ed  it  has  bee n in th e past  an d is toda y,  by pu bl ic -spi ri ted off icia ls 
of  im peccable in te gri ty . The  Se na te , in  th e ex er ci se  of  it s co nst it u tional  m an dat e 
to ad vi se  an d co ns en t to  th e ap po in tm en t of  ex ec ut iv e officials, sh ou ld  mak e 
cer ta in  th a t no  one occupie s th a t po si tio n— or  th e po st s of A tto rn ey  G en eral  or 
Dep uty A tto rn ey  G en er al  fo r th a t m att e r— wh o does no t mee t th e  hig hes t s ta n d 
ard s of  th e office. I f  th a t is done , we  ca n al l sle ep  ea si ly  a t nig ht , sa fe  in th e 
kn ow led ge  th a t th e a n ti tr u s t laws wi ll be ho ne st ly  en fo rc ed  w ith out th is  burd en 
som e, an d I be lie ve  un w or ka ble,  re fo rm . Sh ou ld a qu es tion ab le  se tt le m en t oc cu r, 
th er e is  no reas on  wh y th is  co mmitt ee  or it s Sen at e co unte rp art  ca nnot co nd uc t 
a thor ou gh  ex pl or at io n in to  th e re le van t fa ct s on an  ad  hoc  ba sis resp on sive  to 
de m on st ra te d ne ed s in st ea d o f th e bl an ke t, ac ro ss -the -b oa rd  j udic ia l in ve st ig at io n 
en visage d by th is  pr op os al—i nv es tiga tion s which  wi ll e it he r become pro fo rm a  
an d th us m ea ni ng less  or wh ich  wi ll be  a  b a rr ie r to th e ve ry  proc es s of  s et tl em en t 
wh ich  in th e past  has  mad e a n ti tr u s t ad m in is tr ab le . I st ro ng ly  ur ge  th a t we  
ap pr oa ch  th is  prob lem w ith  th e  pra gm at is m  an d comm on sense which  a re  th e 
hal lm ar ks  o f o ur  p ro fess ion.

I l l
I now tu rn  to  som e mor e gen er al  ob se rv at io ns  on  th e pre se nt s ta te  of a n ti 

tr u st . In  th e en ac tm en t of  th e  Sh er m an , Clayt on  and F ed er al  T ra de Co mm iss ion  
Acts, Co ng res s wise ly  av oide d th e re st ri c ti ve  ef fect  of  spe cif ic bu t lim ited  g ra n ts  
of  a u th ori ty  to th e co urt s an d adm in is tr a ti ve a ge nc ies , an d em plo yed th e b ro ad es t 
poss ibl e co nc ep ts  in  pr os cr ib in g im pr op er  bu sine ss  lie ha vior . The  ke y pr in ci pl es  
in th e She rm an  Act of  1890 w er e re s tr a in t of  tr ad e  an d mon op ol izat ion.  The  
1914 l eg is la tion  a do pt ed  th e s ta n d ard s of  s ubst an ti a l le ss en ing of  c om pe tit io n and 
u n fa ir  metho ds  of co mpe tit ion.  Th e co nt en t of  th es e in te ntion al ly  va gu e an d 
acco rd ion- lik e pr oh ib it io ns  ha d to  be deve lop ed  by  th e co ur ts  an d th e F.T .C.  
th ro ug h th e h is to ri ca l proc es s of  inclus io n am i ex clus ion.  An a lt e rn a ti ve  ap 
pr oa ch  wo uld  have been  a se ri es  of  specif ic pr ohi bi tions— w hat  to day  we  ca ll a 
la undry  li st  of  off enses— which  in  a sh ort  pe riod  of  tim e wo uld  ha ve  bec om e 
obsolet e an d re ad ily ca pa bl e of  ev as ion.  As Ju s ti ce  B ra nde is  pu t it  in  his  ce le 
bra te d  di ss en t in th e G ra tz  ca se ,1 “a n en um er at io n,  ho wev er  co mpr eh en sive , of  
ex is ting  metho ds  of  u n fa ir  co mpe tit ion m us t ne ce ss ar ily  soon pr ov e inco mplete,  
as  w ith  ne w co nd iti on s co nst an tly  ari si ng  n ovel un fa ir  metho ds  wou ld  be de vi se d 
an d deve lop ed .”

H is to ry  co nf irm s th a t Con gres s sh ou ld  be co mmen de d fo r w hat it  did.  Thi s 
is no t an  are a w he re  th e  le gi sl at or s ab di ca te d th e ir  re sp on sibi li ty  by cr eati ng  a 
va cu um  th ro ug h in ac tion  in to  which  th e Exe cu tive  an d th e Ju dic ia l dep a rt 
men ts . by fil lin g th e vo id,  us ur pe d au th ori ty  ve st ed  in  th e Co ng ress by  th e  Co n
st itu tion . B at her,  Con gres s di d w hat an y se ns ib le  pe rson  of ju dgm en t wo uld 
do— it  g ra nte d  a br oad  ch art e r to  th e en fo rc em en t off icials  an d th e  co urt s to  
work ou t th e deta il s by  which  th e  le gi sl at iv e go als co uld be achiev ed .

Tn th e Clayton  Ac t of  1914, Co ng res s pro hi bi te d pr ice di sc rim in at io n under 
lim ite d ci rc um stan ce s,  ex clus ive de al in g which  had  a re as on ab le  pro bab il ity  of 
le ss en ing co mpe tit ion an d stoc k ac qu is it io ns  re su lt in g  in  th e  prob ab le  el im in at io n 
of  comp eti on .

Tt too k 22 long  years  fo r th e  inad eq ua ci es  of  Se ct ion 2’s pr ic e di sc rim in at io n 
pr ov is ions  to  b e dea lt  w ith  by  th e  e na ct m en t of  th e Rob in so n- Pa tm an  Act. W he n 
Co ngres s took  ac tio n,  it  su bst it u te d  a la w  which  has  been uni ver sa lly  re ga rd ed  
ns one  of  th e mos t in ep tly d ra ft ed  pie ces of  le gi sl at io n on th e books an d which , 
w hi le  co rr ec ting  th e de fe ct s of th e or ig in al  m ea su re , co nt ai ns  a w ea lth  of  ne w 
defic iencie s th a t ha ve  en ge nd ered  th e g re ate st  di ff icu lti es  fo r th e en fo rc em en t 
offic ials th e co urt s an d,  mo st im po rt an tly,  thos e su bj ec t to it s re st ri c ti ve re quir e
me nts. Yet. Con gress has do ne  no th in g sinc e 1936 ab out co rr ec ting  th e Bo bin son-  
Pat m an  Act or  m on itor in g th e c ou rse of  a dm in is tr a ti ve  an d ju dic ia l co ns truc tion  
wh ich , if  any th in g,  has  m ad e a ba d si tu ati on  w orse .

’ 253 TJ.S. 421 at  437 (1920).
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Section 3’s prohibition  of antic ompetit ive exclus ive deal ing arrang ements has 
hail a  history of varying judic ial cons tructions cu lminating in the  Tampa E lectr ic 
decision of 1961" which established that  legali ty must he de term ined  in the  full  
context of the economic factors  at  work in the relevan t mark et. But live yea rs 
later,  in ETC v. Broicn Shoe Co.,* the Supreme Court  suggested tha t, in an exclu 
sive dealing case brought under Section 5 of the FTC Act, the  Commission need 
not apply the standard s applicable  unde r Section 3 and in a  sense adopted a rule  
of per se ill egali ty condemning al l exclusives. Is this what Congress intend ed and  
wan ts? In my view, it makes no sense at  all to have the legal ity of an exclus ive 
dealing co ntra ct turn  upon whe ther  it  is challenged in th e cou rts or by an a dminis
tra tiv e agency or, sta ted  differently , to have different s tan dards  of legality applied  
by the F.T.C. and the  courts . As a ma tte r of common sense and policy, if all 
exclusives ope rate again st the public inte rest , they should be banned by the  courts  
as well as by the Commiss ion; conversely, if only those that  may substantially  
lessen competit ion are socially and economically undesirable, exclusives not hav
ing any antic ompetitiv e effect should be upheld  by the Commission as well as 
the courts. Here  is an area where legis lative monitoring  will serve a useful 
purpose.

Where I believe Congress has done less than its best is its fail ure  adequa tely to 
monito r the  way in which the  cour ts and adminis tra tive agencies have imple
mented tlie congressional objectives.  Let's  take a few examples.

Turning to the an tit ru st  t rea tment of indust rial  mergers, it was clea r f rom the 
ear lies t decisions cons truing old Section 7 that  it was being emasculated by the 
court s, t ha t a serious loophole existed, a nd that  corrective action was needed. This 
was recommended by the Federal  Trade  Commission for many years unt il, in 
1950, the sta tu te  was at  long l as t amended  by the Celler-Kefauver  Act. Now, how
ever, le t us consider what has happened under th at  statu te.

We have .swung from one ex treme to another. Old Section 7 was a dead letter. 
The Sherman Act merger cases were a shambles, hopelessly inconsistent and  
incapable of reconc ilia tion; a court could do with  the precedents whatev er it 
wanted since t here were some cases that  upheld combinations  c reat ing a company 
with  a  m arket sha re of up to 64%, while  there were other cases condemning com
bina tions with rela tively modest percentages. The theories of liability  were so 
diverse that  one could find in the  case law, as in Scrip ture,  quot ations for both 
devils and angels.

The legis lative history  of t he 1950 a ct made it clea r that  Congress intended to 
go beyond the Sherm an law in plugging the loophole, bu t that  it had no in tent ion 
to condemn any and  all prop erty  acquisitions .

The sta tutory  standard  was, and is, probable  sub stantial lessening of competi
tion and tendency  to monopoly. The congressional committees and  the  floor 
debates made it clea r th at  mere possib ilities of antic ompetit ive effect—as dis tin 
guished  from substantial probabili ties—were not to be the tes t of  illegality . T here  
was to be a functional ana lysi s of th e probable effects of each challenged acqu isi
tion on competition.

The expectations based on s tat uto ry histo ry have  no t been realized . As Just ice  
Stewart has  put it, the  only thin g that  is consis tent in the  Supreme C ourt’s in ter
pre tat ion  of Section 7 is th at  the government always wins. The law has  been re
duced to the level of a numbers game with  the  numbers always declining.

Vertical  acquisitions have been condemned where  th e volume of commerce con
ceivably foreclosed has been less tha n 2%. Horizontal combinations produc ing a 
company with  only a 4.5% ma rke t sha re have been declared illegal. Market ex
tensions have been forbidden on a theory that  potentia l competi tion is being 
suppressed. Prod uct extensions  have likewise  been looked nt  w ith a jaundice d eye 
by both the enforcement officials, th e Federal Tra de Commission and the court s.

Per hap s thi s course of cons truction is what Congress intend ed and is some
thin g which Congress approves.  Th at is not my read ing of the  committee repo rts 
and debates. Is it not desi rable in a democracy for  the  legis lative body th at  en
acted a new law to take a hard look from time to time to see whe ther  it  is 
being construed  as was intended when enacted? Why should the  ma tte r he left  
ent irely a t la rge?

I have grave doubts as  to wh at is being accomplished by the conversion of new 
Section 7 into  a rule  of vir tua l per se illegal ity. Tak e Broicn  Shoe, for example. 
How has competit ion been enriched and the cause of competition advanced by a 
law sui t whose net  result  is th at  the Kinney chain,  which Brown was held un
lawfully to have acquired, was sold to  W oolworth? Or take Ton’s Grocery, where

8 3 65  TT.S. 32 0 ( t o o l ) .  
8 3 84  U .S . 31 6 (1 966).
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a ch ai n of  27 st ore s w as  he ld  t o vio la te  Se cti on  7 by ac quir in g  a  ch ai n of  34 st ore s in  a no to riou sly co m pe ti tive  m ar ket . In de ed , Lo s An ge les  is  an  a re a  w he re  mo st ch ai ns  h av e been  un ab le  to  ope ra te  prof ita bl y be ca us e of  th e  in te nsi ty  of  c om pe titio n.  Ev en  th e  pr os ec ut ors  ha ve  ad m it te d  th a t th e m er ge r di d no t di m in ish compet it io n  or ha ve  any re as onab le  lik el ihoo d of  so do ing . The y ju st if y  th e  re su lt  on doctr in air e  gr ou nd s— a fa ctu al in qu iry is dif ficult  an d le ad s to  unce rt ai n ty .The  a re a  w he re  a n ti tr u s t prob ab ly  ha d it s mo st sign al  fa il u re  is  in  th e del in ea tion  of  m ar ket s.  By  eit her m ag ni fy in g or sh ri nkin g m ar ket s,  in a m er ge r or  mo no po liza tion  case , one ca n tr ansf orm  v ir tu a ll y  an y co mp any in to  an  in dust ri a l gi an t.  In  th e Pab st  ca se , Ju st ic e  Black  su bst it u te d  fo r th e  de linea tion of  a m ea nin gf ul  ge og ra ph ic al  m ar ket , an y sp ot  in  th e U ni te d S ta te s w he re  co m pe ti tion  m ig ht be ad ve rs el y eff ec ted . T hi s mea ns  th a t a ge og ra ph ic  m ark et in quir y be come s en ti re ly  ir re le van t.  I f  th er e is  an y plac e in th e U ni ted S ta te s whe re  th e  “m ark et” sh are s of  th e  ac quir in g an d ac qu ired  co mpa ni es  ri se  to  a pro hib it ed  am ou nt— which  under  th e  ca se  law  ca n be a few pe rc en ta ge  po in ts —il le gal ity  fol low s.
T he in dust ri a l la nd sc ap e is  do tted  w ith  co un try st ore s st and in g  alon e a t th e  cros s- ro ad s which  d ra w  th e ir  pa tr ona ge fro m th e ne ig hb or in g region s, o r w ith sh op pi ng  ce nt er s w he re  th er e may  be a sin gle sh oe  re pa ir  sho p, o r sm al l to wns  w he re  th er e may  be on e sm all  mot ion p ic tu re  th ea tr e . As we  perm it  th e  ge ogr ap hi c m ark et to be def ine d in te rm s of th e cr os s- road s,  th e in te rs ec tion of a ci ty , a sh op pi ng  cen te r or  a vi lla ge , a g re at m an y sm al l bu sine ssm en  ca n find  them se lves  to  be mon op ol ist s. I th in k i t ’s tim e fo r us  to  c al l a ha lt  to  co nf us in g a minno w in a gl as s of  w ate r w ith  a w ha le  in th e lim it le ss  sea s.W ith re sp ec t to p ro duct  m ar ke ts , th e proc es s of  gerr ym an der in g has re ac he d th e po in t wh ere, in  Ju s ti ce  F o rt a s’ mu ch  qu oted  w or ds  in Or inne l, th e  U ni ted S ta te s Sup re m e C ou rt  ap pr ov es  of  a “s tr an ge,  re d- ha ired , be ar de d,  one-e yed man -w ith -a -li mp cl as si fi ca tion .” We ca n bre ak  do wn  th e co mpo ne nt s of  our in dust ri a l so ciety w ith  it s ri ch  outp ut of  pro duc ts  of  al l ki nd s an d ref ine  th e  m ar ket  to  th e po in t w he re  an yo ne  wh o pr od uc es  any th in g  which  is  a t al l di ff er en t fro m th e pr od uc ts  of  hi s co m pe ti to rs  in styl e,  qua li ty , ap pe ar an ce , bra nd , or  m at er ia ls , can by any unre ali st ic  de fin iti on  of th e  m ark et be  de em ed  a mo nopo lis t. S tr iv in g to do  so m ethi ng  th a t ta kes one off th e be aten  pa th  sh ou ld  be  ap pl au de d an d no t pu ni sh ed .
I as k th is  qu es tion  th e n : H av e th e pert in en t co m m itt ee s of  Con gr es s ad equ at el y mon ito re d th e wa y in which  it s mos t im port an t re ce nt  am en dm en t to  a n ti tr u s t legi sl at io n has been ha nd le d?  I am  not  as kin g you  a t th is  tim e to  ov er tu rn  w hat th e C our t has w ro ug ht —m y qu er y to  you  is  w het her  th e  bra nch  of  go ve rn m en t en tr ust ed  by th e  Con st itut io n w ith  th e  po licy m ak in g fu nct io n ou gh t no t to  sc ru tiniz e how it s ha nd iw ork  is tr ea te d  by th e  court s to  det er m in e w het her  th e  ju dic ia ry  is  go ing bey ond in te rp re ta ti on  an d is it se lf  m ak in g so cial  an d eco nomic po lic y fo r th e co unt ry ?
Let  me tu rn  to some o th er  ex am ples .
In  1968 th e Su pr em e C ou rt  decid ed  th e  Alb re ch t ca se .10 The re , a St . Lou is  ne wsp ap er , to  fa c il it a te  d is tr ib ution , gra nte d  it s ca rr ie rs  ex clus ive te rr it o ri es.  In  or der  to  guara n te e th a t th e  pu bl ic  w as  not  gouged as  a re su lt  of  th e  ex clu siv e. th e pa pe r es ta bl is he d a max im um  su gg es ted re ta il  pr ice an d in fo rm ed  th e in de pe nd en t c a rr ie rs  th a t th e ir  fr an ch is es  wou ld be  te rm in ate d  if  th ey  ch arge d mor e th an  th e  su gg es ted  ce iling . The  C ourt  on doctr in air e  gr ou nd s he ld  th a t th e  She rm an  Ac t ha d bee n vio la te d an d th a t the paper w as  liab le  fo r tr eb le  da mag es . Of  co urse , sin ce  th e Sh er m an  Ac t is a cr im in al  st a tu te , th e  H er al d  co uld al so  ha ve  bee n indi cted , co nv ic ted an d (u nder th e bil l no w be fo re  th e Com m itt ee ) fined  $500,000 fo r at te m pti ng to  p ro te ct  it s re ad er s from  be ing gou ged by it s ro ut em en . Hoes it  mak es  s ense.  I as k you , in  t he se  tim es  o f ra m pan t in flat ion,  to pe na liz e a se ller  fo r tr y in g  to  ke en  a lid  on co ns um er  pri ce s?  W hat mea ni ng  do es  th e ru le  of  reas on  ha ve  if  it  do es  no t vali date  an  arr angem ent of  th is  ki nd  which  is a boon to  th e  co ns um er? Do n’t we  mak e a fe ti sh  of  c om pe ti ti on  wh en we  st ri k e  down  ag re em en ts  th a t pr om ot e th e co ns um er  in te re st  m er ely be ca us e vert ic a l pri ce  ag re em en ts  m ay  in  th eo ry  ad ver se ly  af fe ct  co m pe tit io n?
Tak e as  ano th er ex am nl e th e  Su pr em e C our t’s de cis ion in Top co * 11 la s t yea r.  The  fa ct s w er e th ese : D ef en dan t w as  a co op er at iv e as so ciat io n of  ap pro xim at el y 25 sm al l an d med ium-s ize su perm ark et ch ai ns . I t was  fo un de d in th e 194 0's to

m a n o r’ s  145
11 405  U .S. 596.
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al lo w  th es e sm al le r bu sine sses  to ob ta in  an d sel l hi gh  qual ity  m er ch an di se  
under p ri vate  labe ls  an d th us co mpe te  mor e ef fe ct iv ely w ith  th e la rg e nati onal 
an d regi on al  ch ai ns . Sin ce  it  re quir es  an  annual sa le s vo lume of  be tw ee n 250- 
an d 500 -million dollar s to  m ain ta in  pri va te  labe l pr og ra m s,  on ly by ba nd in g 
to ge th er  in some  way  ca n sm al l ente rp ri se s co inj iet e w ith  th e la rg er outl et s th a t 
pr om ot e th e ir  ow n p ri vate  bra nds  of  m er ch an di se . By  usi ng  p ri va te  labe l 
pr od uc ts , Topco ’s m em be rs  were ab le  to  ac hi ev e si gn if ic an t econom ies  in  purc has
ing , tr ansp ort a ti on , w ar eh ou sing , pr om ot io n an d ad ver ti si ng.

The  a n ti tr u s t dif fic ul ty w ith Topco’s pro gr am  w as  it s ex cl us iv ity.  W ithout it,  
Topco  clai m ed  a p ri va te  lab el  wo uld no t be pri vate . A la rg e ch ai n,  whe n it  
cre at es  it s ow n br an ds , auto m at ic al ly  has  th e  ex clus iv e ri ght to th e ir  use. The  
on ly  fe as ib le  metho d,  ac co rd in g to Top co,  by which  it s mem be rs  co uld ac hi ev e 
th e same re su lt  w as  th ro ugh ex clus iv e tr adem ark  lic en se s sp ec ifying  th e  te r r i
to ry  in  which  ea ch  mem be r m ig ht  se ll To pco bra nd pr od uc ts .

The  d is tr ic t co ur t, in  a co mpr eh en sive  op in ion su pp or te d by ex hau st iv e fin d
ings  of  fact , fo un d th a t th e  an ti co m pe ti tive  ef fect  of th e te rr it o ri a l re s tr ic ti ons 
on in tr ab ra nd  co m pe ti tion  was  fa r  ou tw eigh ed  by in cr ea se d in te rb ra nd  co mp e
ti tion , an d th er ef ore  co nc lude d th a t To pc o’s pro gr am  w as  ov er al l pr oc om pe tit iv e.

The  Su pr em e C ourt  re ve rs ed  in a 6-1 de cis ion.  The  m ajo ri ty  sa w  th e  Topco  
ag re em en t as  simpl y a per  se  ill eg al  hori zo nt al  co m bi na tion  to divi de  m ar ke ts . 
To  Ju st ic e  M ar sh al l,  who  spok e fo r th e Cou rt,  th is  fa c t was  de cis ive . “ [N ja ketl  
re s tr a in ts  of  tr ad e ,” w ri te s th e Cou rt,  a re  not  “t o be to le ra te d  be ca us e th ey  are  
we ll in te nd ed  or  be ca us e th ey  a re  al lege dly de ve lope d to  in cr ea se  co m pe ti tion .” 
“C om pe tit ion,” co nt in ue s th e Cou rt,  “cannot be fo reclos ed  w ith re sp ec t to  one 
se ct or  of  th e  econom y be ca us e cert a in  p ri va te  ci tize ns  or grou ps  be lie ve  th a t 
su ch  fo re cl os ur e m ig ht  pr om ot e g re a te r co m pe tit io n in  a mor e im port an t se ct or  
of  th e econom y.” Acc or ding  to  Ju s ti ce  M ar sh al l, “c our ts  a re  of  lim ited  u ti li ty  
in  ex am in in g dif fic ul t econom ic pr ob lems.” The y a re  una bl e to we igh , in  an y 
m ea ni ng fu l sen se , th e  “d es tr ucti on  of  co m pe ti tion  in  one se ct or of  th e  econom y 
again st  pr om ot io n of  co m pe ti tion  in ano th er se ct or .” Th ey , th er ef ore , sh ou ld  not 
be fr ee  “ to ra m bl e th ro ugh th e w ild s of  econom ic th eo ry  in  o rd er  to  m ain ta in  
a fle xible ap pro ac h.” In  sum,  th e  fa c t th a t th e arr an gem en t m ig ht pr om ote 
co mpe tit ion in  th e m ark e t as  a  wh ole , and  th a t w ithout ex clus ive te rr it o ri e s  th e 
econom ic fr u it s  of  a  co op er at iv e pri va te  b ra nd pro gr am  m ig ht be unatt a in ab le , 
w as  deem ed  im m at er ia l.  M ar ket  div is ion,  like  pr ic e fix ing , can not be ju st if ied.  
On th e ba si s of  pr ec ed en t, fo rt if ie d by th is  reas on in g,  th e C ou rt  bra nd ed  th e 
Topco  arr angem ent as  per  se  un la w fu l.

In  a sc ho la rly di ss en t, th e Chi ef  Ju st ic e  in si st ed  th a t th e C ourt  w as  no t 
fo llo wing p ri o r pr ec ed en ts  bu t ra th e r w as  est ab li sh in g a ne w pe r se  ru le  w it h 
ou t re ga rd  to th e im pa ct  th a t th e  cond em ne d arr angem ent m ig ht  ha ve  on  comp e
ti tion . He foun d la ck in g th e  tw ofold co nd it io ns  ne ce ss ar y fo r th e fo rm ula tion  
of  a pe r se  p ro h ib it io n : (a ) a pe rn ic io us  ef fect  on co mpe tit ion,  an d (b ) th e  la ck  
of an y rede em in g vir tu e. Ther e was  no su ch  eff ect on co m pe tit ion an d th er e 
w as  a rede em ing v ir tu e  in  th e Topco ar ra ngem en t.  As  th e Chi ef  Ju s ti ce  st at ed , 
th e  econo mic ef fect of  th e  C ourt ’s de cis ion is  th a t “g ro ce ry  st ap le s m ar ket ed  
under  pr iv at e- la be l b ra nds w ith th e ir  lo wer  co ns um er  pr ic es  w ill  soo n be ava il 
ab le  on ly to  th os e wh o pat ro n iz e th e  la rg e nati onal ch ai ns. ”

One loo ks  in  va in  in  th e m ajo ri ty  op inion fo r an y m ea ni ng fu l co nsi der at io n 
of  th e fa cts  pec uliar  to  re ta il  d is tr ib u ti on  of  food, th e h is to ry  of  th e To pc o a r 
ra ng em en t, th e na tu re  of th e  re s tr a in t an d it s eff ec ts.  Thi s w as  pr ec isely w hat 
th e  d is tr ic t co urt  did , an d fo r do ing so an d no t invo ki ng  a ru le  o f pe r se  i nvali d it y  
is w as  reve rsed .

Is  th er e an y a re a  of  th e  econom y in  which  pr ic e co m pe tit io n is  mor e in te nse  
th an  th e m ar ket in g  of  foo d a t th e re ta il  lev el? On e ca n th eo rize  ab ou t th e ef fects  
of  hori zo nt al ity  an d th e pu ta ti ve  advan ta ge of  th e pe r se  ph ilo soph y,  bu t w hat 
ab ou t fa ct s th a t a re  m a tt e rs  of  com mo n kn ow ledg e?  The re  was  no  dis pute  th a t 
th e  big  ch ai ns  ha ve  a co m pe tit ive advanta ge in  th e ir  pr om ot io n of p ri v a te  
br an ds . Th e d is tr ic t co urt  foun d th a t th e in de pe nd en t su perm ark et an d th e sm al l 
and me dium -si ze d ch ai ns ca nn ot  compe te  on th is  ba si s unl es s th ey  jo in  fo rc es  
w ith one an ot he r.  P ri v a te  bra nds re pre se nt  a sm al l p a rt  of th e bu si nes s do ne  
by a foo d stor e.  Ther e w as  no cart e l ag re em en t am on g th e  Topco  mem be rs  w ith 
re sp ec t to al l th e pr od uct s th ey  sel l. The  ag re em en t w as  lim ited  to  p ri va te  
br an ds , re pre se nting  about 10 pe rc en t of  th e  bu sine ss  done  by th e co oper at iv e’s 
mem be rs.  Ther e was , to  be su re , a divi sion  of  te rr it o ri e s  w ith in  w hi ch  th e  
pri va te  b ra nd co uld be used , but to  a m ajo r ex te n t th e  Topco  mem be rs  wer e 
di sp er se d th ro ug hou t th e co un tr y an d wer e p ri m ari ly  pote nti al  ra th e r  th an  
ac tu a l co m pe ti to rs  of  one anot her . Th e co nd em na tio n of  th e  Topco pro gra m  th us 
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hu rts  Topco, benefits the larg er chains , and does not improve  the lot of the consumer.
Again I ask this Committee with  its responsibi lity for our  an tit ru st  ju ris 

prudence  and adm inistration whe ther  this rigid  appl icat ion of per se principles 
of illega lity by the  Cour t advances the  genera l welfare  and is consonant with  
this nat ion ’s commitm ent to small business? Did Congress in enac ting the  an ti
trus t laws intend  small business to be fe ttered thi s way?

One other illu stration will. I think, underscore  the point. In the  celeb rated  
Schwinn case,1" the Court  branded as per se illegal vert ical  agree ments whereby |
a seller of goods limi ts the ter ritor ies  in which or the  customers  to whom the
sell er’s products may be resold. Such orderly marketing arra nge ments  were 
not novel. They  had been extensively utilized througho ut the  economy as  a means 
of inhibiting int rab ran d competition in order to foste r and strengthen  inte rbr and *
competition. For yea rs these  anc illa ry restr ain ts had been treate d under a rule 
of reason  and upheld, both at  common law and under the  Sherm an Act, when 
reasonab le in the  circumstances.  Rut the Supreme Cour t—without even con
sidering the economic effect of the restr ain t—held it unlawfu l under an assumed 
“anc ien t” rule aga ins t restr ain ts on alienation which in actua lity  never existed 
at  common law.

So I ask, since the  Suprem e Court  is not inte rest ed in the economic effects 
of a rran gem ents  which can be des irable,  shouldn’t Congress consider whe ther  the 
pros exceed the cons insofa r as  the economic effects of vertical ter ritor ial  ar ran gements are  concerned?

I could go on to belabor the point  with add itional examples which would unduly 
burden this busy Committee. I have not trie d to be comprehensive. I have given 
you some examples  only, taken at  random. The short of the  matt er  is th at  an ti
trus t has become so encrusted  with  per se rules  that  it is fa st  losing the historic  
flexib ility which should govern i ts application.

I am well acquainte d with  the  very useful work that  thi s Subcommittee has 
done over the past several decades under the  distin guished chairmansh ip of my 
good friend and fellow New Yorker, Congressman Celler. I also know of the sub
sta nt ia l cont ributions made by the Senate An titrust  and Monopoly Subcommit
tee. What I find lacking is a systema tic monitoring  of the  adm inistra tion of 
the  an tit ru st  law’s by the congressional committees respons ible for overseeing  
an tit ru st  enforcement. Ju st  a s I have over the years presente d an annual review 
of jud icia l an tit ru st decisions, it seems to me that  this  Committee  ought to s tudy  
each yea r the  enforcement record of the  An tit rus t Division  and the  Fed era l 
Tra de Commission, as  well as the judicia l decisions, to  see whethe r the purposes 
underlining the an tit ru st  l aws are  being car ried  out. This, I submit,  would serve 
a sal uta ry purpose.

In  addition, the re are  a number of people (notab ly Senator  Jav its ) who believe 
th at  the re should be a broader inquiry into w’hether  the  an ti trus t laws as now <constructed  are  suited to the  economic problems the  nat ion will face in the re
mainder of this  century  and in the new century which will soon be upon us.
What was good for America  in the 1890’s may not be desi rable in the chang ing 
w’orld of tomorrow. I don’t know. I regard an tit ru st  as pa rt  of our unwr itte n 
Const itutio n, the economic counterpar t of the Bill of Rights, and thu s like  our ?
personal freedoms, embodying ete rna l verities. Never theless , we should keqi 
our  minds open and tes t our policies aga inst chang ing and emerging needs.
Among the  items the proponents of the new An tit rust Review and Revision  
Commission would have studied a re :

1. What the p roper  objectives of the  an tit ru st  laws should  be.
2. The proper  use of per se rules  and the relevance of economic evidence.
3. The proper rela tionship  between an tit ru st  and the jur isdiction of the 

various regu latory agencies.
4. The effect of a nt itr us t on American foreign t rad e.
5. How an tit ru st considerations should be balanced  with oth er nationa l pri ori 

ties in pa rticu lar  are as o f natio nal  dimension.
6. The need for special exemptive legisla tion.
7. The rela tionship  between the  ant itr us t laws and the  labor laws.
8. The de lineat ion of re leva nt markets.
9. Proper  methods of measuring  competition.

m  388 U.S. 365  (1 96 7) .



I'm  sure the  proponents  of a broader type of inqu iry have  no fixed agend a 
and are  not wedded to any of these  topics. Cer tain ly I am not. I perso nally  
would be most flexible as to  the  subjects to be investiga ted. My own focus, 
since I subscr ibe wholehear tedly  to our  an ti trus t philosophy and goals, would 
be on how the laws have been construed, applied and  administered . I am pr i
marily  concerned with congressional correctio ns of the  abe rra tions which in my 
view are  not fai thf ul to our  a nt itr us t tradit ions. That correction need not neces
sarily take the  form of legislation.  The fac t that  the  cou rts’ decisions were 
reviewed object ively and in a scholarly fash ion by thi s Committee  would go a 
long way in uproo ting many of the misconceptions that  now mar our an tit ru st  
doctrines . In shor t, my emphasis  is on the watch-dog function of a  congressional 
committee—not to intrude  itse lf or interf ere  with  the  adminis tra tive and 
jud icia l course of interp retations and decisions—but rather , af ter the  event, 
to consider whe ther  the  doctrinal developments accord with  the  legis lative 
purpose.

I would sugges t the  appo intm ent of a commission consis ting of fou r repre
sentatives each from this  Committee and its Senate c ou nterpa rt; four rep resent a
tives  of the Exec utive  Branch  with  exper ience in an tit ru st  and rela ted  fields; 
and four  public members. I repeat  th at  I have no strong personal feelings on 
what precise  topics should  be covered. What we need is not merely ano ther  
study but  a prog ram of action . The las t thin g we should want is ano the r com
mission whose report will be pigeonholed and placed on libr ary  shelves only to 
at trac t dust. Wh at I sugges t is a study of modest scope th at  could be completed 
with  d ispatch ; t ha t would propose means of s trengthening , c lari fying an d correct
ing the aberrant  int erp retations  of our an tit ru st  laws. Above all, I believe that  
this commission, along with  the  app ropriate congressional committees, should 
underta ke the  ongoing task of reviewing the adminis tra tive and ju dic ial  enforce
ment of the an ti trus t laws to see to it that  an tit ru st  continues to be what 
Congress intended for it—a flexible means of prese rving competition and in
vigorating our free  enterprise  economy ra ther  than a device for stifling incentive 
and  shackling the  business system by pet rify ing  per  «e prohib itions.

Chairman Rodino. That will conclude th is series of our hearings  
on the bills before us, and the record will be open for 2 more weeks, 
until October 17, to receive any fu rther s tatements or any other mate
rial t hat  may relate to the hearings before us.

Thank you very much, the committee is adjourned.
[Whereupon, at 12:12 p.m., the hearing in the above-entitled matter  

was concluded.]





ADDITIONAL STATEMENTS AND CORRESPONDENCE

Washington, October 16, 1973.
Hon. Peter W. Rodino, Jr .
Chairman, Comm ittee on Judic iary ,
V.8. House o f Representative s,
Washington, D.C.

Dear Mr. Chairman : Wi thout repenting  th e ear lie r testimony of R alph  Nader 
and Mark Green on S. 782, we would like to comment briefly in this le tte r on th e 
exis ting provisions  of  II .R. 9203. We respect fully  request th at  both this let ter  and  
the  tex t of our  earlie r testimony, a copy of  which is enclosed, be included in the  
prin ted record of hearing s on II.R. 9203.

Section 2( b- f)  makes  a valuable  con tribu tion to the  openness and fairness of 
the  consent decree process, but  it could be strengthened in a number of ways. 
It s reform s all come into  play aft er  the  government and defendan ts h ave in itia lly 
agreed on the  term s of a decree; but  ‘‘ini tia lly ”, g iven disinclin ation  to undo a 
past settlement, usual ly comes to mean “permanently.” One efficient remedy would 
be for the government to announce, in the Fed era l Reg iste r or otherwise, th at  
it  h as entered into serious negotia tions  with a defe ndant or prospective defendant 
which may shor tly (wi thin  30 days, but no sho rter) culm inate in a consent 
decree; inte res ted  parties  could then  subm it the ir ideas for  sett lement in ways 
to vit iate the  damage of any alleged antic ompetitiv e activ ity. The An tit rust 
Division, to be sure, possesses impressive experience in the are a of nego tiat ing 
conclusions to a nt itr us t cases. Bu t they do not monopolize creativity or ingenuity, 
as outside counsel and economists  often und ers tand a pa rticu lar  indust ry be tte r 
tha n the government atto rne y on the case. Also, t her e is the  inevitable pres sure  
to sett le a case quickly, perh aps slighting some good ideas in the rush,  in order 
to  conserve limi ted resources. Therefore, allowing inte res ted  outs ider s an oppor
tun ity  to suggest consen t decree provisions before a consent decree rea list ica lly 
harden s into large ly final provis ions pr ior  to court submission can only aid the  
An tit rust Division in the  pu rsu it of i ts declared objective: a competi tive economy 
through  law.

More specifically, line 20, page 4 of II.R. 9203 says that  a court “may cons ider” 
cer tain  things when assessing the Jus tice Depar tment’s “public impact” sta te
ment. This  language should be more manda tory  tha n permissive. Recal l th at  we 
are dealing with fede ral dis tric t court judges , whose heavy caseload and casual 
ness to an tit ru st  have posed historic  problems to effective an tit ru st  enforcement. 
(A poll of a ll dis tri ct  cour t judges by the wri ter,  43 or 13 percent  replying , found 
th at  60.2 perce nt lacked “any background in economics before . . . appo intment 
to the bench” and that  42.9 percent  said yes to the  follow ing: “Given the  com
plexity and size of some an tit ru st  cases, do you ever find yourself ill-equipped 
to deal with  a larg e an tit ru st  case?” ) Thus  can judges shy away from grappling 
with  difficult a nt itr us t cases, or consent decrees  for tha t m atte r. Section 2e a llows 
judges to cont inue  to be cavalie r with such issues. But, if the  language  here  
removed this jud icia l discretion  by requiring  the  considerat ion of Section 
2(e)  (1-2 ), then II.R. 9203 would do more th an exhort judges to be di ligen t toward 
the  way more tha n four-f ifths of all an ti trus t civil cases end. It  would requ ire 
them to do so by stat ing  in line 20, page 4, “shall  consider.”

Section 2(b)  (3) suffers somewhat from the ambiguity of language  in re
quir ing “an exp lana tion  of any unusu al circu mstances  . . .” This  phrase  can be 
clarified by elab ora ting  what “unusual circumstances” can mean, but  withou t 
unnecessa rily limi ting  i ts meaning : for  ex amp le: “when financial cons idera tions  
led to a res ult  con trary to what pure  an tit ru st  cons ideration s would have pro
vided” or “when a judgment seeks a res ult  dissim ilar  to the preceden t of prior 
and  similar  cases.” Withou t thi s added specificity, a protective  Justice  Depar t
men t could try  to claim th at  hardly  any thing was real ly unusual.

Section 2(g ) legislates what the  current Richardson Jus tice Dep artm ent  lias 
pa rtl y achieved by e di ct : the “ logging” of o utside contacts. Bu t the re app ear s to 
be a glar ing loophole: the  meetings by “counsel  of reco rd” with  government



off icia ls ne ed  no t be no ted . I f  th is  pr ov is ion re m ai ns  in ta ct,  it  will  simply en 
co ur ag e “co un se l of  re co rd ” to  en ga ge  i n al l th e  s ec re t ex  pa rt e  co nta ct s th a t th is  
bi ll ai m s a t an d th a t na med  def en dan ts  wo uld oth er w is e en ga ge  in. The re  is no 
va lid  re as on  to  ex ce pt  co un se l of  reco rd  fro m th is  prov is ion.  I t is no th re a t to  
th e law ye r-cl ie nt  confi dence nor  to  th e Cod e of  Pro fe ss io na l Res po ns ib ili ty . I f  t he 
la w yer s’ co nt ac ts  a re  et hi ca l and on th e m er it s th en  th ere  ne ed  to  be no th in g to  
hide . Con ta ct s w ith  pu bl ic  off icia ls sh ou ld  be mad e pu bl ic , an d it  is  ir re le van t if  
th e  a ge nt  involv ed  i s a  l aw yer  o r a  b us in es sm an .

Se cti on  3, co nc erni ng  cr im in al  pen al ties , is id en tica l to  th e  co m pa ra bl e pr ov i
sio n in  S. 782. Yet  th er e is no  re al ev iden ce  th a t th e  Sen at e A n ti tr u s t Subcom 
m it te e  se riou sly co ns id er ed  alt e rn ati ves be fo re  se tt li ng  on Se cti on  3. E a rl ie r 
le gi sl at io n prop os ing th es e ch an ge s alm os t pa ss ed  t he  Sen at e Ju d ic ia ry  Com mitt ee  
fo u r years  ago , an d th a t n ear m iss was  sim ply in se rt ed  he re . Thu s,  th e Hou se  
Su bc om m itt ee  ca n now mak e a sign al  co nt ribu tion  by co ns id er in g a lt e rn ati ves 
to  th e in cr em en ta l in cr ea se  of  max im um  fines whe n al re ady  co ur ts  ra re ly  im po se  
th e  ex is ting  max im um s. (S ee  en clo sed test im on y,  co nc ludi ng  f ou r pa ge s. ) As  our 
e a rl ie r test im on y show ed , exis ti ng  an ti tr u s t pe na lt ie s se riou sly fa il  to  dete r 
a n ti tr u s t cr im e.  Perh aps once in  a ge ne ra tion  comes th e  op por tu ni ty  to  re vi se  
a n ti tr u s t pe na lt ie s to  fit a n ti tr u s t c ri m e ; Secti on  3, ho wev er,  ru in s th a t op po r
tu n it y  by loo king  to  th e sa nc tion  of  an  ab so lu te  max im um  fine . Thi s has  fa il ed  
be fo re  and it  wi ll fa il  ag ain,  bo th  be ca us e th e max im um s a re  no t imposed  an d 
be ca us e,  fo r m an y firms , w hat ev er  fine  is  im posed  bec omes so mu ch  a co st of 
do ing bu sine ss  when co mpa red to  th e pote ntial  be ne fit s. An  ab so lu te  fine  ca n 
bre ak  a sm al l firm  but  be  in sign if ic an t to  a gia nt co rp or at io n.  I f  Co ng res s were 
se riou sly in te re st ed  in det err in g  su ch  co rp or at e cr im e, it  wou ld  sc ale th e pen al ty  
to  fit  th e cr im e by pr ov id in g fo r a pe rcen tage  fine, no t an  ab so lu te  fine. Th es e 
co uld be. say.  a min im um  fine  of  10 pe rc en t of  th e  pr of its  of  th e  pr ice -fi xed 
pr od uc t,  or firm, to  be in cr ea se d fo r re pe at ed  offenses.

Also, to  ai d bil ke d cu stom er s ob ta in  co mpe ns at ion from  vio la ting  firm s, an ti 
tr u s t nolo co nten de re  pl ea s sh ou ld  be ad missibl e as  pri m a fa ci e ev ide nc e of lega l 
li ab il it y  in  la te r civ il proc ee ding s. Thi s ma y en co ur ag e some  cr im in al  def en dan ts  
to  tr y  th e ir  luc k w ith a cr im in al  tr ia l in st ea d of  p lead in g nolo , but th is  p os sibi lit y 
sh ou ld  no t di sc ou ra ge  th is  prop os al . Mos t of  th e work on a cr im in al  ca se  i s do ne  
wel l be fo re  tr ia l an yw ay , so th e  actu a l tr ia l wo uld  invo lve a re la tive ly  sm al l 
ad dit io nal  in ve st m en t of  re so ur ce s. Also, mos t def en dan ts  wh o kn ow  they  a re  
guil ty  w ill  be lik ely  to  pl ea d no lo an yw ay  to  av oid th e ex pe ns e an d em barr ass 
m en t of  a fu ll-blow n tr ia l.  I t  is th e  pu bl ic ity of  a co urt  ba tt le  th a t w hi te -c ol la r 
def en dan ts  fe ar . (F o r o th er su gg es ted cr im in al  pr ov is ions , see  our p ri o r te s ti 
mon y. )

Se cti on  4, a lt er in g  th e E xpe di ting Act . see ms  to  be scotch -ta pe d on to  th is  con
gl om er at e of  a bil l. Mo re im po rtan tly,  it  hu rt s a n ti tr u s t en fo rc em en t mo re  th an  
he lps it. The  m aj or prob lem  w ith  fe de ra l an ti tr u s t en fo rc em en t to da y is de lay . 
The  av er ag e A n ti tr u st  Div isi on  ca se  ta kes  ab ou t th re e an d a ha lf  yea rs  from  
s ta r t to fi n is h ; th e av er ag e me rrier  c as e ta kes G3.8 m on th s from  ill eg al m er ge r to  
final de cree  an d th e av er ag e mon op ol iza tio n su it  is  ei gh t yea rs  (s ee  M. Gr een, 
The  Close d E nte rp ri se  Sy ste m 13 6- 7(1 972 )) . A prop os al  to ha ve  a n ti tr u s t ca se s 
go to  th e Cou rts  of  A pp ea ls be fo re  po ss ib le Su prem e C ou rt  revi ew  can ad d a year 
or mor e to  de lays  which  al re ad y sa p th e lim ited  en er gi es  an d re so ur ce s of  th e  
A n ti tr u st  Divi sio n an d wh ich  ca n moo t th e issu e a t ha nd . B ur de ns  on th e  
Su pr em e C ou rt  ar e  no t an  im pr es sive  co unte ra rg um ent;  be tw ee n 1944 an d 1968. 
th e  C ou rt  ha nd led 3.56  a n ti tr u s t ca ses per  ye ar . 30 pe rc en t of  thos e be ing p e r 
cu ri am . I t is tr ue  th a t a n ti tr u s t en fo rc em en t wil l su bst an ti a ll y  benefit  from  th e  
abil it y  to  seek  in te rloc ut or y ap pea ls  from  th e de ni al  of  te m po ra ry  in ju nct io ns as  
Se ct io n 5 now’ prov ides . Yet th is  ca n be inde pe nd en tly  es ta bl ishe d w ithout als o 
e lim in at in g  th e ab il ity of  th e Ju st ic e  D ep ar tm en t to  ge t ex pe di tiou sly to  th e  
Sup re m e Co ur t, ou r nat io nal  co ur t, econo mic ca ses of  na tiona l im po rta nc e.

Tf th es e prov is ions , howe ver, are  to re m ain,  th e ir  mos t deb il it at in g  eff ec ts ca n 
be  m it ig at ed . Tn ad di tion to Se cti on  5 (b ) (1 ) . th e  A ttor ne y G en eral  on bi s owrn 
co uld cer ti fy  th a t th e ca se  is of ge ne ra l pu bl ic  im po rtan ce  an d seek  im m ed ia te  
re vi ew  by th e Su pr em e Cou rt.  As  th e leg al  re pre se nta tive of  al l th e people, he  
sh ou ld  no t to le ra te  th e slo w m ea nd er in gs  th ro ug h th e fe de ra l co urt  sy stem  of  
a n ti tr u s t ca se s of  g re at econom ic im po rtan ce —m ea nd er in gs  wh ich  co rp or at e de 
fe ndan ts  ad  too  of te n in te ntional ly  en gine er . “D elay —t h a t’s w hat they  ge t pai d 
fo r. ” sa id  one a n ti tr u s t co un se l (id.  a t 13 8) . I t is a goal which  th e Co ng res s sh ou ld  
no t fa cil it a te .



We apprecia te this  opportunity  to pu t our  views on the  record, and  we would 
be delighted to discuss any of our comments with  you or the other members of 
the Committee.

Sincerely,
Mark J.  Green,

Corporate Accountabi lity Research Group.
Mark II. Lynch ,

Congress Watch.

Testimony’ of Ralph Nader and Mark J. Green Before the Senate Subcom
mittee on Antitrust and Monopoly on S. 782—April 5, 1973

We appreci ate the inv itat ion  to comment  on the  legis lative dividends of last 
yea r's ITT  hearin gs. While the  media’s att ent ion  was then riveted on the  per
sona lities  and realpol itik  of ITT’s maneuverings , it is well that, this subcommit tee 
is now seeking to reform  the  process those conglomera tes sought to pervert. But  
at  least let us give ITT  its due, for it has exposed for  all to see the weaknesses 
and failings in herent  in th e a nt itr us t consent decree process.

Eighty-three perc ent of all civil an tit ru st  cases brou ght in the 1960s were set 
tled by consent  decrees, and this rate , if anyth ing, has been increasing.  Yet 
despite th e s tat ist ica l f ac t tha t consent decrees form a corners tone of an tit ru st  en
forcement, the  process had  unt il recen tly been lit tle  examined and lit tle  under
stood. Per hap s as a consequence, it has suffered from procedural and sub stantive 
debili tations.

Procedurally,  it has  been a secret  process , a s b argain ing  sessions with  powerfu l 
corporations took place fa r from public view. Often, only the top officials of the  
An tit rus t Division would be in attendanc e, withou t the  staf f who had develojx d̂ 
the  case. Since fungus germ inates in unlit places, it  was not unreasonable  to- 
quest ion whethe r the results of the consent decree process were alwa ys in the 
public inte res t. These anx ieties led a 1959 House An tit rus t Subcommittee * *, 
presaging the proposal we consider today, to recommend that  every consent de
cree be accompanied by an An tit rus t Division  sta tem ent  art icu lat ing  (a ) its  
views of the  fac ts of the  case, (b) the goal the  decree seeks to achieve, and (c) 
a deta iled interp ret ation  of the key provisions? The  1961 reform of a 30 day 
“waiting period” was a nice gesture toward public accountability , but lit tle  
more tha n a gestu re. The comments were received af te r the  government and de
fendan t had agreed,  not l>efore; they were not made public, were often not re
replied to, and rarely  had  any impact on the judicial affirmation of  proposed 
consent  decrees.

Since litt le had changed by 1967. eight years late r. Chai rman Emanuel Geller 
wrote to remind  Donald Turner , then head of the An tit rus t Division, of his Sub
committee’s recommendat ions. In reply, Turne r conceded tha t “it  may well be we 
could and should supply more info rmation tha n we have been accustomed to do, 
partic ula rly  in explaining the purposes of the  decree and the  expected impact 
of the relie f obtained.” 8 Bu t he did not change his agency’s policy because, like  
Mr. Kauper , he enjoyed the  unfe ttered discretion  of se ttling an tit ru st  cases . “The 
reason they like  consent decrees is that  they can run those  op erat ions,” a form er 
Division atto rney complained to us.4

Subs tanti ally,  however, they did not alwa ys “run those ope rations” so well. 
Although the 1941 case. United Sta tes  v. Atlan tic  Refining Co., charg ed 22 ma tor 
vertically  inte gra ted  oil companies,  379 o f their subsidiarie s and the American 
Petroleum Insti tu te  with a vas t array of an tit ru st  violations, and although the 
original compla int sought, sweeping d ivestit ure s in the  oil indu stry , the  eventual 
consent  decree contained no an tit ru st rel ief whatsoever.® The 1956 consen t de
cree in the ATT-W  extern  Elect ric case, which perm itted the  telenlione communi
cations monopoly to retain  its telephone manufacturing  monopoly, is a demon
stra ble  sell out, as comm entato rs agree. The negot iated  relief decree  following the  
hera lded  Von's Grocery Co. case showed how to sna tch defeat from the jaw s of

1 C on se nt  De cre e Pr og ra m of th e Dep ar tm en t o f Ju st ic e,  H. R.  Rep. (H . Re s. 27 ),  86 th  
Con ". . 1s t Ress. 11959).

2 T hat pr op os al  was  nei th er  new no r ra di ca l th en , an d it  sh ou ld  no t be  so co ns id er ed  now . 
In  1938  T hu rm an  Ar no ld an no un ce d he  wo uld re gula rl y  Issue pu bl ic  st a te m en ts  ex pla in in g  
th e  hasf« o f  a pr op os ed  ac tion  an d it s ex pe cte d econ om ic re su lts.

8 297  RN A A n ti tr u s t A Tr ad e Reg ul at io n R ep or t X -S  (M ar ch  21. 19 67 ).
* M.  Gr een. B. Mo ore  a nd  B. W as se rs te ln . Th e Clo sed  E nt er pr is e Sys te m  201  (1 972).
8 F o r an  ex pa nd ed  di sc us sion  of  th es e cases, see  id. a t  19 4- 20 1.



vi ct or y ; it  or de re d Von’s to  di ve st  a cert a in  nu m be r of  a cq ui re d stor es , but fa iled  
to  sp ec ify  w hic h  stor es , so  Vo n’s ha pp ily un load ed  it s 40 le ast  pr of ita bl e ou tle ts . 
Rel ie f in  th e El Pa so  m er ge r ca se  w as  att acked  by th e Su pr em e Cou rt , which  in 
la ng ua ge  un iq ue  fo r th a t bod y ac cu se d th e A n ti tr u st  Div isi on  of  “k nu ck lin g 
under” to  E l l ’aso  N atu ra l Ga s.4 A nd  th e  19(59 c on se nt  d ec re e in th e  “Sm og  Case” 
co nt ai ne d no af fi rm at iv e pr ov is io n re quir in g  th e au to  in dust ry  to  un do  it s past  
dam ag e; e.g.,  by re tr o fi tt in g  an ti -e m ission  exhaust  de vice s on ca rs  in  th e  Cal i
fo rn ia  m ar ket , w he re  t he  co ns pi ra cy  had  been p ri m ar ily  a im ed .

S tu den ts  of  th e  consent, de cr ee  proc es s ha ve  co nc lude d th a t it s prob lems are  
more en de mic  th an  ep iso dic . Eco no m is t K en ne th  Elz in ga  an al yz ed  th e re li ef  ob
ta in ed  in  A n ti tr u st  D iv is ion an d FT C  m er ge r ca se s in th e 1955-19(54 pe rio d, 
bre ak in g th em  do wn  in to  fo u r ca te go ri es: su cc es sful  re lie f, suffi cie nt re lie f, de 
fic ient  re lie f, an d un su cc es sful  re lie f.* 7 O f th e 39 c ases  i n hi s sample,  Elz in ga  foun d 
th a t 21 re li ef or de rs  w er e un su cc es sful  an d 8 de fic ien t. A pp ro xi m atel y tli re e-  
fo u rt li s of  al l (lie  cases, in cl ud in g 7 o f 12 A n ti tr u st  Div isi on  ca ses, fe ll w ithi n th e 
combine d un su cc es sful -d ef ic ient  ca tego rie s.  Ava ila bl e d a ta  in dic at ed  th a t go ve rn 
m en t co m pl ai nt s in  hi s sa m pl e we re  br ou gh t again st  ac qu is it io ns  w orth  $1.13 bi l
lio n ; $327.9  mill ion w or th  of  as se ts  were ev en tu al ly  di ve st ed —a co mb ined  “b a t
tin g avera ge” of .290. A second  m aj or st ud y of  mer ge r re lief —by Pfu nder , P la in e 
and  W hi ttem or e,  wh o su rv ey ed  114 of  137 Se cti on  7 ca se s be tw ee n 1950 and 
1970—ca m e to  ve ry  si m il ar co nc lusio ns .8 * T he  au th ors  ad d fu rt h e r t h a t :

. . . G ov er nm en t at to rn eys appea r part ic u la rl y  ca ut io us  about in si st in g up on  
an y ki nd  of re li ef  which  wo uld appear to  impose  a  har dsh ip  on a  def en da nt , 
ev en  whe n su ch  re li ef  is  appro pri a te  to  d is si pat e th e an ti co m pet it iv e im pa ct  of  
an  ill eg al  ac qu is it io n.

E nf or ce m en t pe rson ne l seem  to  ha ve  lo st  si gh t of  th e te ac hi ng  of  th e  Su prem e 
C ou rt  in  th e du Po nt-G M Re me dy  ca se . The  court  th ere  st a te d  th e policy  th a t 
al th ou gh  th e re li ef  is to  be  re m ed ia l ra th e r th an  pu ni tive , it  m ust  be ef fecti ve  
notw it hst andin g  a ny  ne ce ss ar y hard sh ip  upon  def en da nt .

Fin al ly , C ar l Kay sen,  th e  no ted ec on om is t an d fo rm er  consu lt an t to  Ju dg e 
W yz an sk i in  th e Uni ted Sh oe  M ac hi ne ry  case,  ca lle d th e go ve rn m en t’s re li ef  
pl an  in  th a t ca se  “sk etch y,  po or ly  pr ep ar ed , an d [i t]  fa il ed  to  com e to  gr ip s 
w ith  any o f th e  p roblem s inv olve d.  . . . [W hat  w as  nee de d w as ] a fa ir ly  det ai le d 
pl an , wel l-su pp or te d by ev ide nc e, not te n pa ge s of  gen er al iz at io ns an d ci ta tions 
fr om  le ga l au th ori ti es,  su pp or te d by  te n  m in ut es  of  ora l pre se n ta ti on .” 0 An d 
wh o sh ou ld  be  su rp ri se d a t th is , sinc e th e  A n ti tr u st  D iv is ion of te n fa il s to  exert  
it se lf  as  muc h on th e te rm s of  a  co ns en t de cree  as  on pro se cu tin g an d w in ni ng  
th e ca se  in  th e  fi rs t in s ta n c e ; in  fa ct , usu al ly  th e la w yer s an d ec on om ists  wh o 
deve lope d th e  ca se  do no t part ic ip a te  in  th e fo rm ula tion of th e  co ns en t decre e. 
I t  is  no t th en  en ti re ly  su rp ri si ng  th a t ca se s res olve d by co ns en t de cr ee s ca n be 
pyrr hic  vi ctor ie s,  an d it  is appeara n t th a t th e re fo rm  of th e co ns en t de cree  
proc es s is  a ne ce ss ar y an d le git im at e goal.

Th e Ju s ti ce  D ep ar tm en t, ho wev er , seem s to  di sa gr ee . Tho m as  K auper' s p re 
viou s te st im on y re fle ct s th e  h is to ri ca l D ep ar tm en t vi ew  th a t th e  less  ou ts id e 
par ti c ip ati on  fo r in te rf ere nce  as  th ey  see it ) th e bet te r.  B ut th e  re as on s off ere d 
to  ju s ti fy  th is  vie w are  un im pr es sive . Up on clo se  in sp ec tio n,  th ey  tu rn  out to  be 
hy pot het ic al  ho rr ib le s un co nn ec ted to  re al ity.

Mr . K auper fe ars  th a t th e bil l wo uld d is ru p t th e  usu al  se tt le m en t proc ee ding s 
by re quir in g  “ful l-b lown  li ti gati on  in  v ir tu a ll y  ev ery ca se  which  th e  go ve rn m en t 
br in gs .” Yet Sec. 2 (e ) . em ploy ing th e  wor d “m ay ,” no t “s hal l.” do es  not re qu ire 
“f ul l-b lown  li ti g a ti o n :” it  is  ex pl ic it ly  su gg es tiv e,  not m an da to ry . An d give n 
th e ex tr em e in freq ue nc y w ith  whi ch  ju dg es  ha ve  clo se ly sc ru tin iz ed  pr of fe red 
co ns en t de cr ee s—only once in h is to ry  has  a ju dg e re fu se d to  sig n a co ns en t 
decre e ; 10 on th re e oth er  oc casio ns  ju dg es  ha ve  fo rced  mod ifi ca tio n m ak in g th e 
de cree  w e a k e r 11— it  is  hi gh ly  un like ly  th a t d is tr ic t co urt  ju dges  will  of te n ho ld

• C ascade N atu ra l Oas  Co. v. F t Paso N atu ra l (la s Co..  3S6 U.S . 129. 141 (1 90 7) .
7 E lz in ga , “ T I ip A nt im er ge r L aw : P y rr h ic  V ic to ri es ?”  12 J.  Law  <f- Ec on . 4?, (1 90 9) , co n

densed  from  Elz in ga , “T he  Effec tiv en es s of  Rel ie f De crees In A nt im er ge r Ca ses,”  un nu b-  
lis he d doct or al  th es is . Michiga n S ta te  U ni ve rs ity.  190 7 : see  also , E lz in ga , “Merge rs  : T hei r 
Ca us es  an d Cu res. ” 2 A n ti tr u s t L. <( Ec on . Pen . 53 (1 90 8) .

8 P fu nder . P la in e an d W hi ttem or e.  “Com nllnnce with D iv es ti tu re  O rd er s Und er  Se cti on  7 
of  th e  Ol ny ton A ct : An Ana lysis of th e Rel ie f O bt ai ne d. ’’ 17 A n ti tr u s t B ullet in  19 (1 97 2) .

n C. Kav sc n.  Uni ted S ta te s  v. Uni te d Sh oe  M ac hi ne ry  Corp . (H arv ard  Ec on om ic St ud ie s No. 09 ) 343  (1 95 0) .
^" U nited  S ta te s  v. Pan  Am . W or ld  A ir lines , Tnc., 195 9 T ra de  Cas. < 75.1 38 (S .D .N .Y .).
11 Uni te d S ta te s  v. Bru ns wic k- Bal kr -C ol le nd cr  Co., 203  F. Sunn. 057  (E .D . WIs . 190 2) ; 

Uni ted S ta te s  v. Ward Bak in g Co.. 1903 T ra de  Ca s. <70 .0 09  (M.D. F la .) , re r’d 370  U.S . 
327  (1 90 4)  : Uni ted S ta te s  v. LSI tic Chip S ta m p Co.,  196 7 T ra de Cas. H 72 ,23 9 (N.D. C al .) , 
aff ’d mem. 3S9



extensive proceedings. By way of analogy, in bankruptcy cases, the  tru ste es 
mus t come forward to tell the  court why they think the  sett lem ent  is ade 
quate given the  original cause  of action and why it  is in the int ere st of the 
tru e beneficiary  th at  this  is expeditiously done. Also, all sett lem ents in class 
action s must be approved by the court,“  with  opportunity  for class members to 
object or opt ou t; yet  this  procedure, other tha n for notice provisions and the 
final dis tributio n of damages, has  not proven overly burdensome or protrac ted.

To the  extent they  occur, will delays  dis rup t the  filing and  implementation 
of the decree and exh aus t the  limited resources of the An tit rust Divis ion? If  
the Supreme Cour t imposes a ha lf hou r limitat ion on oral argument, thi s statute 
could impose a permissib le time period within which a proceed ing must be 
completed. When our  an tit ru st  study , The Closed Enterprise  Sys tem , made a 
proposal sim ilar  to S. 782, the  autho rs observed  that  “I t is possible th at  these 
relie f proceedings could tu rn  into  the  very tri al  th at  a consent  decree  seeks to 
avoid. However, a combination of st rict  deadl ines and various ‘pre lim ina ry’ 
burdens of proof could prevent any  pro tracted proceedings.” 13

When such proceedings do occur—while they  will be limited in number , of 
course this bill project s th at  such proceedings mill take place—the  Justice  De
partm ent  will have  to expend some addi tional  Ant itrus t Division resources. Yet 
the  bulk of man hours goes into the  prepar ation of an an tit ru st  case, not its 
try ing ; any  add itio nal  resources expended would be margina l as compared to 
the  work alre ady  done. And if these  add itional  resources did somehow overtax  
the  An tit rust Divis ion's  operations solut ion should  be obv ious: request more 
resources. Right now, the An tit rus t Division has  a $1 2^  million budget—one 
fifth  th at  of the  Burea u of Commercial Fisheries , one-fifth the  cost of one C-5A 
cargo plane, and about equal to what Pro cte r & Gamble spen t adverti sing just  
Crest toothpaste . It  should not  prove impossib le to incre ase the  budge t of this 
un it of government, which when compared to the  economy it mus t moni tor takes 
on the  appearanc e of  an  a nt  contemplating  a moving mastodon.

Thus, if delays  a nd resources are  problems concerning the Jus tice Department, 
the solutions are  emba rrassing ly ap pa re nt : impose deadlines; increa se resources .

Mr. Kaupe r made a series  of lesser objections, and we would like to comment 
briefly on some of them :

“ [S] peculation by the government and the defe ndant on the  ant icip ated 
effects of the  relie f could lead to each side claim ing ‘victory’, which could be 
highly disrupt ive  at  a time when terminat ion  of the lawsuit  is in the publ ic 
intere st.” Yet nowhere in the  bill are the  defe ndants  required to give their  
version of the  ant icipat ed effects of the  decree or of the  government’s public 
impact stateme nt. And th at  defendants  may publicly  claim “vic tory” or some
thin g contrary to the Depar tme nt’s sta ted  view is  typ ical puffery involved in busi
ness enforcement, hardly  of sufficient importance to discourage the  Government.

For  a public impact sta tem ent  to discuss the  long-term effects of a consen t 
decree would allegedly involve both “a gre at deal of ‘crys tal ball gazing’ ” and  
a disag reem ent over the fac ts at  issue, which could lead to a tri al.  One wonders 
why the An tit rus t Division is in the business of an tit ru st  prosecution and consent 
decrees at  all if it cann ot pred ict the probable results  of its  action. “Crystal  ball 
gazing” surely exaggerates the inab ility  of economists and lawyers to p red ict  the 
impact of successful an tit ru st  enforcem ent. Nor would the “fac ts” involved be 
contested in time-consuming proceedings, for the  government is requ ired only 
to allege, not prove, the  fac ts underlying the  effects on competition of the  pro
posed relief.

Mr. Kauper responds to t he  '‘unusual circum stances" wording of Sec. 2(b)  (3) 
by producing a list  of alwa ys present circumstances, like “the  streng ths  and  
weaknesses of the  government’s theo ry,” “the  deficiencies in fac tua l proof.” etc. 
To relieve his concern, the sta tut e could att em pt to define “unusual circ um
stances” more precisely,  by lis ting  all  the  things it is n ot (which could be similar

12 E g .,  Se e W es t V irgi ni a v.  Cha s. P fiz er  A Co.,  440 F. 2d  107 0 (2d Cl r. 10 71 ).
13 G reen , su pr a no te  i ,  a t 204. I f  a  week,  o r even  a m on th ’s d ea dl in e wer e Im posed  on  th es e 

co ns en t de cree  proc ee ding s, It  is  ha rd  to  see  how th is  wo uld gre at ly  de lay th e a n ti tr u s t 
pr oc ess sinc e th e  av erag e a n ti tr u s t ca se  ta kes  th re e  ye ar s fro m s ta r t to  fin ish,  th e av er ag e 
m er ge r ca se  (f ro m  date  of m erge r to  fin al or der ) ta ke s 63.8 m on th s,  an d th e  av er ag e mon 
op ol izat io n su it  ta kes  ab out  ei gh t ye ar s.  Se e id . a t  136  : E lz in ga , su pra  no te  6 : Pos ne r,  “A 
S ta ti st ic a l S tu dy  of  A n ti tr u s t Enf or ce m en t.” 13 J . L. A Eco n,  365  (1 97 0) , Tl ie  A n ti tr u s t 
Di vi sio n under st an ds tim e dead lin es . In  a po lic y in au gura te d  by R ic ha rd  M cL aren , ne go 
ti a ti ons to w ar d  a co ns en t de cree  ar e co nd uc ted be fore  th e  co m pl ai nt  is  is su ed . B ut sin ce  
th er e was  a prob lem  of  def en dan ts ’ de la yi ng , in  or de r to  pu t off th e  co m pl ai nt , a 197 0 
dir ec tive  re qu ired  th a t “p re fll in g ne go ti at io ns in  al l fu tu re  civ il a n ti tr u s t ca se s m us t 
be co ns idered  w ith in  60  da ys  [l a te r redu ce d to  30 da ys ] fr om  th e  s ta r t  of  su ch  nego-



to Mr. Kanpe r’s lis t) or by describing what unusual means  in these  circumstances : e.g., int er  sc, “ma tters relating to  purely financia l, ra ther  than  ant itrus t, 
considerations.” This would at  least candidly reflect the origin  of this clause, which presumably was the  “hardship ” rat ionale  jus tify ing  IT T’s reten tion of 
Ha rtford  Fir e Insu rance. Since the Nixon Adm inist ratio n per sist s in its defense 
of the ITT  decree, it has apparently  abandoned the long stan ding An tit rus t Division rule, as recent ly confirmed by Donald T urn er and Rich ard McLaren, that  
consent  decrees  generally obtain all  the  relief that  could be obtained at  tria l. Since “h ard ship” considerations are  ir relevant a t t ria l (diiPont-QM)  14 bu t now in 
consent decrees, one is led to t his  conclusion. But a strong argument  can  be made 
here th at  the public should be apprised of such lawless and unpr incip led exercise of prosecutorial discretion  whenever it  occurs.

The Justice  Departm ent appears  concerned that  the  obligations  of S. 782 may 
make it telegrap h its thinking and stra tegy to an tit ru st  defendants. Yet due to full discovery  a nd deposition, d efen dants in civil cases already  know th e essential 
strength, weaknesses and stra teg ies  of the  An tit rus t Division. And the  defense 
an tit ru st  b ar  is stocked with former Antitrust  Division lawyers , who a re fam ilia r 
wi th the  Division’s modus operand! regardles s of the reve lations in a consent 
decree ’s public  impact stateme nt.

“[A] cou rt could requ ire the Departm ent to go to  full  trial,  simply to satisfy the claim s of priv ate  par ties . . . .” It  is odd for the Departm ent to oppose this stance , since it  pu rports to follow the same policy. For it has  long  been An titrust  
Division policy to consider how its  actions would affect potenti al private liti ga
tion. Thus the  Division may condition a consent decree by requi ring th at  certa in 
documents be impounded. This rare ly, if ever, has meant t ha t you go to tri al.15

S. 782, in aim and approach, is a valuable  re form of the  consent decree process. Ju st  to avoid possible judicia l rebuke or the  airi ng of incompetence,  it  should 
stimu late the  An titrust  Division to be f ar  more serious and thou ghtful about its consen t decrees. Since consen t decree  negotiations are more sim ilar  to adminis
tra tiv e tha n judicial  proceedings, it  is appropriate to open up the process so 
that  interested par ties may more readily  par tici pate in the  formal proceedings. 
The bill’s provisions  will educate  both the public and the courts about economic competition  and the an tit ru st  process. An informed  public  is a sine qua non to successful an tit ru st  enforcement, for  without it. necessary  new laws  go un- 
passed. an ti-an tit rust laws  are  passed. An titr ust  Division budgets stay  low, and 
enforcement remains unresponsive and uninspired .

And an informed jud iciary  is also necessary to improve the  consent decree 
process. The historic  judic ial role in this process, observed Professor  John Flynn, 
can at  best “be analogized to the  performance of a symbolic religious rite  by a 
high priest, or. a t worst, as the performance of an  important  public  function  w ith 
the  machine-like logic of a chiclet  dispenser.” 15 True,  occasionally a judge may balk at  a decree’s contents,  but as we have in dicated this is exceedingly  rare. Also, 
it is tru e that  some judges  will sponte  conduct extensive proceedings before approving a consent decree, as Judg e Rosenberg did in United Sta tes  v. Linq- 
Temeo-V ou gh t” But again, this  is fa r more the exception than the  norm. Usually 
judges expedit iously  defer to the Dep artm ent’s recommendations, and have made 
it clea r tha t only in extraord ina ry circumstances would they consider repud iating 
the  proposed decree.18 Intervention by outside  partie s is discouraged by co ur ts ; in 
fact,  the  very process discourages intervenors since they cann ot incisively pe tition judges without knowing the  basi s of and discussions behind the proposed 
consen t judgm ent. Thus, this legislation can resusi tate judicia l review by provid-

14 U ni te d S ta te s  v.  F. I. du P on t de Nem ou rs  d Co. , 3RR U .S. SIC, (19R 1) .18 i t  sh ou ld  bp no ted  th a t  th p Fed er al  T ra de Co mm iss ion , al so  an  a n ti tr u s t en fo rc er , doe s not  ta ke such  a ha rd -l in e again st  and di sm al  vie w of  pu bl ic  hea ri ng s In to  co ns en t se tt le men ts.  On Pe e. IS . 1072 . th e FT C he ld  a hea ri ng  to  li st en  to  th e  co m pl ai nt s of  co m pe ti to rs  an d o th er s to  th e pron osed  se tt le m en t of  th e Ge orgia Pa ci fic  m er ge r case . Tn the. M atter o f Geo mia  Pa ciS o Cor po ra tio n. P Vt . No. RS43.
u’F ’r p n , “Con se nt  Pea rc es  In A n ti tr u s t K nfo re em en t:  Some T houghts  an d Pro posa ls .” 5.3 Toma T,. Per . 9R3 OSO-Ofi ClORSV
1 T 31F5 F.  Su nn . 1.301 (W .P . Pa.  19 70 ).  Ju dge  Ro se nb erg sa id  : An  ag re em en t or  s ti p u la tion  filed by  th e Uni te d S ta te s an d th os e wh om  It  pr os ec ut es  becom es a lu dle la l ac t on ly  wh en  It  Is  so  d e c re e d  t v  t h e  co urt  in which  th e  ac tion  Is br ou ght . B u t i t  sh ou ld  no t ho eff ect ed w it hou t lu d le la l In qu iry.  . . . Thu s,  whi le  an  ag re em en t be tw ee n part ie s can  fa ci li ta te  an d ad va nc e a Ju di cial  de te rm in at io n  which  wo uld, ot he rw ise,  he ar ri ved  a t In an  adver sa ry  pr oc ee ding . T am ne ve rt he le ss  not  re lie ve d fro m ex am in in g t h e  sa me an d in qu ir in g in to  a w  m att e r which  in eq ui ty  sh ou ld  ha ve  bee n co ns idered  had  th e  m a tt e r pro cee ded  in  advp nc arv fa sh ion
I’ Scc . e.o. . Uni ted S ta te s  v. CTBA Coro. , 1970  T ra de Ca ses *173,319 (S .P .N .Y .)  : Uni ted  S ta te s  v. In tern at io na l. Te leph on e an d Tel ea ra ph . 349 F.  S” np.  22 (P . Conn.  19 72 ),  af f’m sub.  nom. , Nad er  v.  Uni ted S ta te s,  41 U.S.L .W . 3441  (P k t.  No. 72 -S 23 , Fe b. 20.  19 73 ).
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ing it with the  requ isite  info rmation and by prodd ing it  to more independently  
scru tinize Jus tice Departm ent settl eme nts.18

While, we suppor t the purpose of S. 782, the re are  a number of suggestions  
which we thi nk could improve i t :

One could read the first  two requ irements  of the public impact sta tem ent , 
Sec. 2(b ) (1) & (2 )—“the na tur e and purpose of the proceeding; . . .  a de
scrip tion of the  prac tices  or events  giving rise  to the alleged viola tion of the  
an tit ru st  laws”—as being satisfied by excerp ts from the governm ent’s complaint. 

I To avoid the legislation  from being a nul lity—and we should remember that  if
the  act  passes it  will be deal ing with a dissenting and reluct ant  Justice  
Departm ent—the following language, or someth ing of similar  intent  and  
specificity, could replace  (b) (2) :

t  (2) a sta tem ent  of fac ts descr ibing practices or events giving rise to the al 
leged violat ion of the  an ti trus t laws, rendered  with sufficient specificity and  
descr ibing ma ter ial  evidence and  testim ony which, toge ther  with  a reasoned 
legal analysis  of the appl icat ion of law to those  facts , would withstand  defend
an t’s mol ion for a directed  verd ict of acquitta l if the governmen t’s complaint 
proceeded to tria l.

The bill empowers the cou rt to “auth oriz e full or limited par tici pat ion  . . . 
by inte rest ed persons . . ., including . . . inte rventio n as a par ty pursu ant to 
rule  24.” It  is not clea r whether this is merely a res tatement  of decisional law, 
which is very res tric tive toward intervenors,80 or whether it  over rules these  
decisions and expands  the  scope of rule  24. If  Congress does inten d to amend 
rule  24, i t should do so more explicitly Ilian contained in S. 782.

To insu re th at  S. 782 succeeds in its purpose of in crea sing  public par tici pat ion  
in the  consen t decree process, two additions to this proposal have  mer it. Fir st, 
Harold Kohn has sugges ted th at  the bill ’s “permissive  intervent ion” be re
placed  by something closer  to intervention by righ t. He would accomplish this 
by permit ting  inte rventio n once a group  can show th at  a judgmen t will have 
a “not ins ubsta nti al” impact on them. (Such a group should also have sta nd
ing la ter to argue th at  the  decree is not being complied with .) Second, S. 1088 
says th at  a cou rt “shal l order th at  a hearing  be held . . . unless . . . the re is 
no sub stantial controversy concerning the proposed consen t judgment. . . .” 
This language would make it  more likely than  the language  of S. 782 th at  some 
kind  of public hea ring  would in fac t be held. S. 1088 says a hearing  wil l be held  
unless;  S. 782 says  a hea ring may be he ld if. On its face this may seem a sligh t 
difference in emphasis;  but  since we a re deal ing here with  dis tric t cour t judges 
who have shown gre at reluctan ce to inqu ire into  proposed consent  decrees, 
S. 1088’s more str ing ent language  may be necessary to convince judges actual ly 
to hold hearin gs.

Sec. 2 (f ) is a precede ntial  brea kthrough in lett ing  the  public under stand how 
1 its government works. It  does not insp ire confidence to fortuito usly find out

months af te r the  event  th at  ITT,  by meeting privately  and frequently with  the 
Attorney General, Secreta ry of Commerce, Sec reta ry of T reasury,  Vice Pres iden t, 
scores of Senators and Congressmen and who yet  knows who else, successfully  
exh aus ted  the Government into  a favorable  consent  sett leme nt.2” But  subsection 

I ( f ) could be improved. “Counsel of record,” presently exempted from its cover
age in enti rety , should disclose the ir contacts  with  a t lea st officials oth er than 
those in the  An tit rust Division, such contacts would be sufficiently unu sua l and 
outs ide an attorney’s normal  and  private work procedure to war rant  as much 
publication as the defend ant ’s lobbyings. If  they lobby a public official it should 
be made public. Consequently, the re should be some provision requiring the court 
to make this  public, perhaps by making it  a perman ent pa rt of the consent de
cree or by filing at  a  pa rticu lar  place a t the Jus tice Department. In add ition, the 
Government should  disclose its own records as a reference to insu re again st any 
incomplete and  self-serving non-reporting by business.  Since the  officials in
volved would be likely to maintain  wr itte n records of such con trac ts formally

19 That court s in the  pas t have n’t done so does not mean th at  they can’t or won’t do so. 
A quest ionnaire sent out under my auspices to all federal dis tri ct cour t judges asked the 
fol low ing : “Judg es rare ly reject proffered consent decrees. Do you think it  possible for 
judges  to exercise a more independent role toward acceptance of consent decrees?” Of the  
10.4% responding, 85.7% said yes and 14.3% said no. When asked fur the r, “Do you thin k 
it  desirable f”, 77.8% said yes and 22.2% said no. Supra note 4, a t 474-5.

20 In response to those ITT actions, even a Business Week editoria l urged th at  govern
ment-business con tact s be made more public. “President Nixon could go a long way toward 
prev enting future  scandals if he simply ordered his governm ent to do business  in a fish
bowl—open i ts files, publish its  appointment list s and throw  away the  rubber stam ps that  
say ‘secret.’ ” “Heading off the  Fixers, ” Business Weekj  March 18, 1972, a t 86.
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logging them for the purposes of this legisla tion should not prove addi tionally burdensome.
Sec. 2(b )( 0)  of the public impact statement, requiring  “a descr iption and evaluatio n of alte rnatives to the proposed judgment . . is unnecessarily vague. It  could be reworded to re ad : "a descrip tion and evaluatio n of alt ern atives to the projmsed judgment which provide stronger relief—with respect to restoring and  promoting the benefits of competition to consumers generally , dete rring like offenses, and compensating persons inju red by violat ions of the  an tit rust laws—including the maximum possible relie f obtainable  from a determination of the issues at  tri al. ” The objective here is to force disclosure of “maximum” relief,  the conten ts of which can be compared with (a) actual  relief  and (b) outs ider s’ legal interpreta tions as to how much furth er  courts might go in gr anting re lief t han  the  Attorney Genera l wants them to go.While the Antitrust  Division seems to think that  the language in (b )( 3),  seeking “an explan ation  of the . . . anticipa ted effects on competi tion of that  relief ,” would lead to mere speculat ion, we think  this section should be made even more demanding. It  should requ ire some estimate, with supporting evidence, of the effect of the alleged violations on competition.  This  could include the amount of commerce involved, a descrip tion of the  classes of competitors, suppliers, or customers adversely affected and the aggregate  economic impact of such competit ive inju ry in terms of output restr ictions and price overcharges. Tliis quantification of injury  could clari fy what might otherwise  appear  as arcane abst ract ion, helping educate the  public and ale rtin g pote ntia l plaintiffs.Comments received within the proposed GO day time period should be made public by the government and should be answered by the government.As pa rt of every consent decree, the defendan t should be obligated to assume all costs of guaranteeing that  the decree is being complied with. This rela tively minor expense for a business firm will not discourage set tlem ents; it will place the expense of continued compliance where  it belongs and may encourage the  kind of compliance mechanism which trad itio nal ly has been absent in the Anti tru st Division. Judgm ents are  usually  obtained and filed away. Occasionally they may be reviewed or occasionally  some a ttem pt may be made to encourage compliance (e.g., the “Smog” decree depended on a generally  unin tere sted  Environmental Protection Agency to uncover any violations of its terms ).If improved and passed, S. 782 could focus a litt le sunshine on a former ly private preserve of business and government. In so doing, the Jus tice Depar tment is concerned tha t the ease and frequency with which it obtains consent decrees may be impeded. According to Baddia Rashid, the An tit rus t Division’s director of operations, “Since our  consent decree program is a most useful pa rt of our  enforcement activ ities , it  would be unf ortuna te if this  proposal  for expanded public state ments were to resu lt in a substan tial  cur tailment of the  consent decree process.” 21 To the  extent  that  a defe ndant (or the  Departm ent)  refused to settl e a case because it  could not with stand public scrut iny, we should endorse  this bill, not condemn it. Settlements  before tria l, no-contest pleas, consent  decrees filed simultaneously with  complaints, “business review lett ers” which secretly  give adviso ry opinions to inqui ring firms, voluntary requests for inform ation ra the r than subpoenas (CID’s)—the ent ire an tit rust process tilt s toward secrecy and deference to defendants.  “Ventila ting” consent decrees is a st ar t toward more accountable  and vigorous enforcement.

Testim on y of Mark Gree n. D irector, Corporate Accoun tab ilit y R ese arc h 
Group , on Sec. 3 of S. 782 

“pe na lt ies"
It  is difficult to think  of ano ther  area  of law enforcement where  there is so much crime without punishment. Yet an tit rust crim inal ity—or  “crime in the suite s”—is trea ted  with a solicitude usual ly only accorded White House aides. This is true despite the  massive amount of the ft involved.”  despite the fac t tha t many business firms can be sta tist ica lly categorized as recidivists or “hab itua l criminals,” 22 and despite  the prevalence of an tit ru st crim e: a survey

71 Speech by Baddia ,T. Rashid. “The Consent Decree Process in Prop er Focus,” delivered before Federal Bar Association (.Tune 12.1072) .»  Nee Green  rt  a t.,  nupra  no te  4 . n t 2—4.  154 -1C 2.
” hl. Also nee the pioneerinig work of sociologist Edwin Sutherland , White Collar Crime



we conducted asked  the  presidents of For tune's top  1000 firms whether they 
agre ed with the  contention of a GE execut ive, no doubt bi tte r over his  recent  
crim inal  conviction, that  •’many . . . price  fix” ; of the  110 respond ing, 00% 
concurred.

Nevertheless, in the 83 year his tory of the  an ti trus t laws, the re hav e been 
only fou r occasions when businessmen went to ja il  for  an an ti trus t crime. As 
Di str ict  Cour t Judge Joh n Lord said  upon giving a suspended sentence to con
victed school textbook supp liers  a decade ago : “All are God-fearing  men, highly 
civic-minded, who have spent life times of sincere and  hone st dedication and  
services to their  famil ies, thei r churches, the ir cou ntry  and  thei r comm uni
ties. . . I could neve r send Mr. Ku rtz  to ja il. ” [At lea st he judic ious ly excluded  
"th ei r schools” from thi s list .] The maxim um Sherman Act fine of $50,000 per 
count can be considered  a cost  of doing business, and  is its elf  something  of a 
fic tio n: between 1955 and  1005, corporate  fines ave rage only $13,420 and ind i
vidual fines $3,365.u  As a  percentage  of all cases filed, c riminal an ti trus t prose
cutions  show a declining tren d:  in 1940-49. 58% of cases were  crimi na l; in 
1950-59, 48% w er e; and  in 1900-69, it  was  31%. “No con test ” pleas, which  re
solve some 80% of all indictme nts, lead to reduced sentences, lesse r pub lici ty 
and the  def end ant ’s claim  th at  a mere  technica l violation of the  law has been 
sett led . The  sanction  of treb le damages is somewhat myth ical,  as hardl y any 
adjudicated damage claim s have  been treb led since  some of the  elec trical cases  
were.

In  sum, the network of sanctions th at  aim to deter  an ti trus t crim ina lity  does 
not outweigh the possible benefits to the viola tor. Based on six case stud ies, in
cludin g offending firms who had  their  damage paymen ts trebled, a study by 
the  Law Dep artm ent  of New York City con cluded : "In dic tment  by a federa l 
gra nd jury, punishm ent inflicted  thro ugh  crim ina l action, paymen t of treb led 
damages resulting from civil tri al s, all legal costs  incurred in the  process, 
none of these nor any combination of them  succeeds toda y in denying the  price 
fixer a profit rea lisa tion  at least double a normal level.” (emphasis supplied ) 26

Corpora te crime pays.
I t is per hap s superf luous to belabor the extent , cost and  unpunishm ent of 

an ti trus t crime. It  is docum entab le and undeniable , As Senator  H ar t said  at  
a 1970 h ear ing  on a sim ilar measure , "The fac t is no longer contested th at an ti
trus t violation s cos t the public  billions of dol lars  each  year in the  prices they 
pay .” Wh at to do abo ut it is anoth er question. S. 782 would increase  the  maxi
mum Sherm an Act fine from $50,000 to “five hundred thousand dol lars  if  a 
corporat ion,  or, if any oth er person, one hundred thousand  dollars.” This pro 
posal has won wide bi-par tisa n support, the approva l of the  Jus tic e Departm ent,  
the  American Ba r Association, and many businessmen and  judges.

We strongly oppose it. If  passed  it would not subst antia lly  increas e the  sanc 
tion  for  an ti trus t crime bu t would stymie all oth er refo rms in this area  for 
anoth er generat ion—as did its  anc esto r in 1955, which increase d pen alit ies  from 
$5,000 to $50,000. The $500,000 and  $100,000 are  stil l insignificant when com
pared to the bilk involved or  when compared to oth er pen alit ies  : two mon ths ago 
Ford was fined #7 million fo r viola ling the  Clean Air  Amendments. And the  
$500,000 and $100,000 fines are  maxim ums; given jud icial timidity tow ard  im
posing maximum fines in the  past,  it  is extreme ly unlikely they would be com
monly assessed . Ju st  a s the  $50,000 maximum led to an ave rage $13,420 corporate  
fine, a $500,000 one might  res ult  in, say, a $100,000 avera ge line. This at  the  same 
time can either be inconsequentia l to a giant firm (Fortun e's 500 last year aver
aged  a $47 million net prof it) or can  bankrup t a small local firm. An abso lute  
fine of  this level is a clumsy way toward a good g oa l; based on its  p redecessors , 
it  repeats the  old saw that  noth ing succeeds like fai lure.

To adequa tely  det er an ti trus t crime means  th at  we should  go beyond mere  
increme ntal  improvements in schemes that  have  pa ten tly  failed . The following 
altern atives should be cons idered  :

A perc entage fine is superio r to an absolute fine. Then  the  penalty  would fit 
the  crime. For the  period  of the illeg ality the re should be a manda tory  fine of 
10% of the  profits  of the price-fixed produc t (to  be increase d for repe aters) . 
If  a firm made $10 million on a product, $2 million of which is due to a  su ccess ful 
conspiracy, a $1 million fine does not  seem excessive. Fo r the  firm which had

24 C la hau lt  a nd  B urt on , She rm an A ct In d ic tm en ts  40  (S up p.  19 67 ).25 H . N. McM enim en, J r .,  H ig h P ro fi ta b il it y— The  R ew ar d fo r  P ri ce  F ix in g  (1 969).
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a .$10,000 p ro fit  on a pr od uc t, $2,000 of  wh ich  is th e re su lt  of  it s cr im es , a $1,000 
fine see ms  mo re  ap pro pri at e.  W ith su ch  se riou s var ia ble  fina nc ia l pe nal ti es  
buil t in to  th e fa bri c of  en fo rc em en t, th e prof it mot ive it se lf  sh ou ld  he lp  se lf-  
re gu la te  th e sy stem  in to  c om pl ian ce .

The  max im um  po ssible ja il  se nt en ce  sh ou ld  in cr ea se  a t le ast  one  da y.  T his  
adm it te dly  symb oli c mo ve wou ld mak e a n ti tr u s t cr im e a fe lony , as  it  de se rv es  
to be giv en  it s co st  to th e co mmun ity , an d no t merely  a m isde m ea no r. Ev en  so 
kn ow led ge ab le  an  ob se rv er  as  Nich olas  K at ze nh ac h sa id , in  a di sc us sion  of  a n ti 
tr u s t il lega li ty  w hi le  A ttor ne y Gen eral , “a n ti tr u s t fr aud  is, a ft e r al l, on ly a 
m isde m ea no r.” Su ch  be nign  ne gl ec t m us t be pu rg ed  fo r pr ice- fix ing to be tr ea te d  
w ith  t he d is re sp ec t it  is  due .

Given th e hi st or ic  un w ill in gn es s of  ju dg es  to  se nt en ce  an d in carc era te  w hit e 
co llar  off ende rs,  th ere  sh ou ld  be a m an dat ory  min im um  ja il  se nt en ce  of  fo ur 
m on th s. A n ti tr ust  cr im e is pre m ed itat ed  an d pl an ne d by so phis ti ca te d  a nd kn ow l
ed ge ab le  people fo r ill eg al  p ro fi t;  th es e are  prec isely th e so rt  of  culp ri ts  wh o ca n 
be su cc es sful ly  det er re d  by a th re a t of  im pr ison men t. As a consequence, a n ti tr u s t 
cr im e sh ou ld  dw indle,  an d a rt ic u la te  a dv oc at es  fo r pr ison  re fo rm  shou ld  incr ea se .

No lo co nten de re  pl ea s ha ve  led to  len ienc y fo r th e  gu il ty  part ie s an d th e  
unav ai la bil it y  of  pr im a fa ci e  ev ide nc e fo r th e inno ce nt  vict im s. As prop os ed  
seve n ye ar s ago in  S. 2512, no -con test pl ea s sh ou ld  be pr im a fa ci e ev ide nc e of  le ga l 
li ab il it y  (i f ca us at io n an d da m ag e ca n be sh ow n)  in la te r p ri vate  ac tio ns . W ha t 
Woodro w Wilso n sa id  in 1914 st il l ap pl ie s toda y.  “I t is  no t fa ir  th a t th e  p ri va te  
li ti gan t shou ld  be obliged to  se t ou t an d es ta bl is h ag ai n th e  fa cts  wh ich  th e gov 
er nm en t ha s pro ved. li e  c an no t aff ord, he has  no t th e po wer , to  mak e us e of  s uch 
proc es se s o f i nq ui ry  a s th e go ve rn m en t has  co mman d o f.”

Ther e shou ld  be a pr oh ib it io n on co rp or at e inde mni fic at ion fo r th e fines an d 
a tt o rn ey ’s fee s of  it s officers  co nv ic ted of  an  a n ti tr u s t cr im e.  Be ca us e s ta te s are  
in  a co mpe tit ion to  deve lop th e  mos t “l ib era l” co rp ora tion law s in ord er  to en 
co ur ag e loc al in co rp or at io n,  some  s ta te  codes per m it  fir ms  to underw ri te  th e 
cr im in al  co nd uc t of it s ag en ts . Sin ce th e ve ry  pu rp os e of  an  in di vi du al  fine  is  to 
m ak e th e  gu ilt y part y  fee l th e  st in g of  pe rs on al  pu ni sh m en ts , such  re im bu rs e
m en ts  are  ag re em en ts  ag ain st  pu bl ic  po lic y—no t to men tio n th e fa c t th a t th ey  
usu rp  s to ck ho ld er s’ w ea lth  fo r les s th an  m er itor io us  a ct iv ity .

As a su bst it u te  m ea su re  to  th os e prop os ed  above, a n ti tr u s t cr im e co uld be 
bro ught w ith in  th e pu rv ie w  of  th e prop os ed  re vi sion s of  th e Fed er al  Crim in al  
Code , now  pe nd ing as  S. 1. Given  th e pr ev alen ce  an d co sts of  a n ti tr u s t ill eg al ity , 
it  sh ou ld  be a Class  C fel ony, th er eb y invo king  re la te d se ct io ns  of  th e cod e— 
re gar din g pr ob at ion,  th e  “p ar ole  c om po ne nt ,” im pr ison men t, fine s, an d di sq ua lif i
ca tion  fro m ex er ci sing  or ga niz at io n fu nc tio ns . For  th os e wh o pre se ntly  scof f 
a t a n ti tr u s t cr im e as  me rely a  m isde m ea no r th is  in co rp or at io n wo uld  pr op er ly  
st re ss  th e se riou sn es s of  su ch  off ens es.  A Cl ass C fel on y wo uld tr e a t a n ti tr u s t 
cr im e as  S. 1 tr e a ts  se cu ri ties  vi ol at io ns  (§ 2 -8 F 4),  an  an alog ou s bu sine ss  viol a
tio n.  T he  m ec ha nism  o f i nc or po ra tion  c an  he s im ply ac co mpl ish ed  :

§ 2-8F 8.  A n ti tr ust  Vio la tio ns .
A iie rso n is gu il ty  of  a Class  C Fe lony  if  he kn ow ingly en ga ge s in  an y co nd uc t 

de cl ar ed  pe r xe  u nl aw fu l in 15 U.S.C . 1.
On ly th e so-ca lled pe r se  Sh er m an  Ac t offenses  are  includ ed , th os e which  ha ve  

bee n so cl ea rly he ld  cr im in al  by co ur ts  th a t pote ntial  vio la to rs  ha ve  adeq uat e 
fo re w ar nin g; pri ce-fixin g, te rr it o ri a l divi sio n of  m ar ke ts , cert a in  ty in g a rr ange
men ts,  an d ce rt ai n  gr ou p Imyco tts .

Su re ly  th e $50 0,000/$!0 0,000 pr op os al  doe s no t ex haust  th e in ge nu ity of  th is  
pa ne l to  cop e with  th e prob lem of  a n ti tr u s t cr im e.  Befor e re pea ti ng  p ast  fa il u re s 
by tr o tt in g  ou t th is  well -w orn an d wel l-m ea ning  re fo rm , se riou s co ns id er at io n 
sh ou ld  be giv en to  new sa nc tion s which  wo uld  do so m ethi ng  th a t has ne ve r 
been  do ne  be fo re : se riou sly de te r a n ti tr u s t cr im e.  “T he  a n ti tr u s t law  sa nc tion s 
a re  li tt le  bet te r th an  ab su rd  whe n ap pl ied to  hu ge  co rp or at io ns  enga ge d in g re a t 
ente rp ri se .” Thi s w as  tr u e  whe n w ri tt en  in 1944 by Ju s ti ce  Rob er t Ja ck so n.2® 
It was  tr ue  wh en  qu oted  by Sen . H art  a t th e 1970 he ar in gs . I t  is  tr u e  to da y.  
We ho pe  it  wo n’t he tr ue  a t hea ri ngs  in 1983 wh en  you co ns id er  a pr op os al  to  
in cr ea se  the “m ax im um ” fine from  $500,000 to  $750,000 .

20 United States v. South-Eastern Underwriters Ass’n., 322 U.S. 533, 591 n. 11 (1944).
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T he  New  York Stock E xcha ng e,
Oc tob er 3, 1313.

Re  H ea rings  on A n ti tr u st  P ro ce du re s an d P en al ti es  Ac t, H .R . 9203 an d S. 782 
Hon . P eter W. Rodino , Jr .,
Chairman, Subcommittee on Monopolies and Commercial Law, House Judiciary 

Committee, Rayburn House Office Building, Washington, D.C.
D ear Mr. Cha irman  : The  co mmen ts of th e New Yo rk Stoc k Exc ha ng e a re

di re ct ed  on ly to Se cti on  5 of  th e prop os ed  Act which  wo uld  am en d Se cti on  2 
|  of  tli e E xp ed it in g Act to  el im in at e the au th ori ty  fo r direc t ap pe al  to th e Su pr em e
f Cou rt fro m a fin al ju dg m en t of  a d is tr ic t co ur t in an y civ il a n ti tr u s t ac tion
< br ou gh t by th e U ni ted Sta te s.

Secti on  5 of  II .R . 9203 an d Se cti on  5 of  S. 782 wo uld  am en d Se cti on  2 of  th e
Exp ed it in g Act to  pr ov id e th a t (a ) ex ce pt  as  ot he rw is e ex pr es sly prov id ed  
by th a t sect ion,  an  ap pe al  fro m a fin al ju dg m en t in ev ery civ il ac tion  br ou ght 
in  an y d is tr ic t co urt  of  th e Uni ted S ta te s un de r th e Sh er m an  A n ti tr u s t Ac t 
(o r an y o th er ac ts  hav in g lik e pur po se ) in which  th e U ni ted S ta te s is  th e 
co m pl ai na nt  an d eq ui ta bl e re li ef  is soug ht , sh al l be ta ken  t o  th e C ou rt  o f App ea ls 
bu t (b ) an  ap pe al  from  a fin al ju dgm en t in  th e d is tr ic t court  sh al l lie  dir ec tly  
to  th e Su pr em e Cou rt if,  upon  ap pl ic at io n of a par ty , th e d is tr ic t ju dge wh o ad 
ju d ic ate d  th e ca se  ente rs  an  ord er  s la ti ng  th a t im m ed ia te  co ns id er at io n of  th e 
ap pe al  by th e Su pr em e Cou rt is of  ge ne ra l pu bl ic  im po rtan ce  in th e ad m in is tr a 
tion  of  ju st ic e.

Th e re por t of  t he  Sen at e Ju d ic ia ry  C om mitt ee  on S. 782 (S en at e R ep or t 9 3-2 98 ) 
ga ve  as  th e  pr in ci pa l re as on s fo r el im in at in g th e ri gh t of  d ir ec t ap pea l from  th e  
d is tr ic t co urt  to  th e Su pr em e C ou rt  (a ) th a t th is  pr ov is io n ha d been ad op ted 
in  1903 when th ere  was  ap pr eh en sion  th a t th e ne wly  cre at ed  sy stem  of  co urt s 
of  ap pe al s m ig ht  be unfa m il ia r w ith  th e new law  an d re quir e ad d it io nal tim e 
in  th e ir  pr oc ed ur es  wh ich  wo uld  de lay an d fr u s tr a te  e ffor ts  to co nt ro l mo nopo lie s 
an d (b ) th a t th e pr op os al  wo uld  re lie ve  th e Su pr em e C ou rt  of  th e  bu rd en  of  
hea ri ng  t he  n um er ou s ca se s comi ng  to it  u nde r th e E xp ed it in g A ct.

The  New Yo rk Stoc k Exc ha ng e ur ge s th a t th e au th ori ty  fo r d ir ec t ap pe al  
to th e Su pr em e Cou rt fro m a final ju dg m en t of  a d is tr ic t co ur t in an y civ il a n ti 
tr u s t ac tion  bro ught by th e U ni ted S ta te s be pr es er ve d fo r 30 da ys  fo llo wing 
th e fina l ju dgm en t by a d is tr ic t co urt  in  an y ca se  in  whi ch  tr ia l of  th e ac tio n 
ha s bee n co mpleted  in a d is tr ic t co ur t a t th e tim e of  a do pt io n of  th e am en dm en t. 
Thi s wo uld  av oid pre ju dic in g th e ri ghts  of  an y part y  to  a d ir ec t ap pe al  to  th e 
Su pr em e Cou rt in ca se s which  ha d been tr ie d  pri or to  ad op tion  of  th e  prop os ed  
am en dm en t.

We are  no t reco mmen ding  th a t th e ba sic pr op os al s in  Se cti on  5 of  H.R. 9203 
and S. 782 to  el im in at e th e  au th ori ty  fo r d ir ect ap pe al  be ad op ted or re je ct ed , 
but we  urge  th a t if  th ey  are ad op ted th e ri gh t of  d ir ec t ap pe al  to  th e Su pr em e 

I C ou rt  shou ld  be pr es er ve d fo r an y ca se  in which  tr ia l of  th e ac tion  has  been
co mp let ed  a t th e tim e of  ad op tio n of  th e  a men dm en t.

* We  re sp ec tfu lly  re qu es t th a t th is  le tt e r be in clud ed  in th e  reco rd  of  hea ri ngs
I by y ou r Su bc om mitt ee  on  II. R.  9203 an d S. 782.

Sinc erely yo ur s,
f  Gordon L. Calvert.

o
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